LAW  DEPARTMENT 


ANNUAL  REPORT 

1938 


Irving  Lew 


SEYMOUR  DURST 


When  you  leave,  please  leave  this  book 

Because  it  has  been  said 
"£ver'thing  comes  t'  him  who  waits 

Except  a  loaned  book." 


Avery  Architectural  and  Fine  Arts  Library 
Gift  OF  Sr:YMouR  B.  Durs  fOld  York  Library 


CITY  OF  NEW  YORK 

LAW  DEPARTMENT 

ANNUAL  REPORT 

1938 


WILLIAM  C.  CHANLER 

Corporation  Counsel 


20-LQ 
.C6 

lp8 


CONTENTS 


Page 


Organization  of  Department    5 

Volume  of  Litigation    7 

Counsel  Work    9 

Reduction  in  Operating  Cost    9 

Important  Matters  Handled  During  the  Year   10 

Charter  and  City  Council    11 

Inherited  Cases    11 

Condemnation  Proceedings    13 

Rapid  Transit    14 

Emergency  Taxes    IS 

Real  Estate  Tax  Certiorari    16 

Negligence  Cases    17 

Prior  Lien  Law    17 

One  Way  Avenues    17 

Miscellaneous    18 

The  Unsuccessful  Battle  for  Economy   19 

Changes  in  Personnel    22 

Reports  of  Divisions    25 

Admiralty    25 

Appeals    26 

Claims  and  Judgments    28 

Condemnation    32 

Contracts    38 

Franchises    43 

General  Litigation    48 

Legislative    54 

Penalties    59 

Railroad  Construction  Litigation    64 

Real  Estate    67 

Taxes    69 

Torts    74 

Transit    76 

Water  Supply    80 

Workmen's  Compensation    85 

Library    87 

Statistical  Reports    89 


ORGANIZATION  OF  THE  DEPARTMENT 


EXECUTIVE 

Corporation  Counsel  William  C.  Chanler 

First  Assistant  Corporation  Counsel  Frederick  vP.  Bryan 

Assistant  to  the  Corporation  Counsel  William  S.  Gaud,  Jr. 

Executive  Assistant  Arthur  L.  Marvin 

Secretary  to  the  Corporation  Counsel  Mary  H.  Cogan 

Chief  Clerk  Walter  E.  Dunn 

Assistant  Chief  Clerk  John  A.  Leddy 


HEADS  OF  DIVISIONS 

Admiralty  Willard  M.  L.  Robinson 

Appeals  Paxton  Blair 

Claims  and  Judgments  Harold  N.  Whitehouse 

Condemnation   Julius  Isaacs 

Contracts  Alvin  McK.  Sylvester 

Franchises  Herman  Horowitz 

General  Litigation  Russell  Lord  Tarbox 

Legislative  Mark  S.  Matthews 

Penalties  Charles  C.  Weinstein 

Railroad  Construction  Litigation  Charles  Blandy 

Real  Estate  Anson  Getman 

Taxes  Arthur  A.  Segall 

Torts  George  O.  Redington 

Transit  William  G.  Mulligan,  Jr. 

Water  Supply  Henry  R.  Bright 

Workmen's  Compensation  Samuel  A.  Bloom 

Brooklyn  Office  William  R.  Wilson 


5 


LAW  DEPARTMENT 
City  of  New  York 


September  29,  1939. 

Hon.  F.  H.  LaGuardia, 

Mayor 

Sir: 

I  submit  herewith  a  report  on  the  work  of  the  Law  Depart- 
ment for  the  year  1938. 

Under  the  distinguished  leadership  of  my  predecessor,  Paul 
Windels,  Esq.,  the  work  of  the  Department  reached  a  standard  of 
excellence  which  I  do  not  believe  is  surpassed  by  any  law  ofifice  in 
the  City.    It  has  been  my  constant  aim  to  maintain  that  standard. 

One  of  his  outstanding  achievements  was  to  clean  up  the 
backlog  of  unfinished  business,  some  of  it  going  back  twenty  and 
thirty  years,  which  was  found  in  the  files  of  the  Department  when 
he  took  office  on  January  1,  1934,  and,  with  the  exception  of  the 
perennial  problem  of  real  estate  tax  certiorari,  to  put  the  office  on 
a  current  basis.  To  accomplish  this  task  without  material  increase 
in  the  staff,  and  indeed  with  a  decrease  in  the  cost  of  operation  of 
the  Department,  placed  what  seemed  to  be  an  unbearable  burden 
on  the  office.  It  had  been  hoped  that  when  the  old  matters  were 
finally  disposed  of  and  the  office  was  finally  put  on  a  current  basis 
this  pressure  of  work  would  be  relieved. 

Unfortunately  this  has  not  proven  to  be  the  case,  for  the  vol- 
ume of  work  coming  into  the  Department  has  increased  so  rapidly 
that  although  only  current  matters  are  left  to  be  disposed  of,  the 
output  of  the  ofifice  continues  to  increase  year  by  year. 

Volume  of  Litigation 

Few  people  realize  the  great  amount  of  litigation  handled  by 
the  Law  Department.  During  the  past  year  one  out  of  every  eight 
cases  tried  in  the  Supreme  Court  in  New  York  County  was  tried 
by  a  member  of  the  stafif.  Similarly,  more  than  one  out  of  eight 
appeals  argued  in  the  Appellate  Division,  First  Department,  and 
also  in  the  Court  of  Appeals  were  city  cases  handled  by  this  ofifice. 
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In  figures,  434  appeals  were  argued  in  the  various  appellate  courts 
and  2,499  cases  were  tried,  quite  apart  from  those  disposed  of  by 
settlement  or  motion.  This  represents  an  increase  in  the  annual 
output  of  the  Department  of  more  than  300%  over  that  for  a 
similar  period  during  the  decade  preceding  1934. 

But  I  am  glad  to  report  that  in  spite  of  this  great  increase  in 
volume  the  quality  of  the  work  of  the  office  continues  to  improve. 
The  average  amount  recovered  against  the  City  in  the  various  liti- 
gated matters  disposed  of  during  the  current  year  is  less  than  half 
the  average  recovery  per  case  during  the  earlier  decade.  More- 
over, the  Department  has  been  able  to  keep  its  work  on  a  current 
basis. 

The  resulting  saving  to  the  City  in  dollars  and  cents  is  incal- 
culable. Not  only  have  millions  of  dollars  been  saved  by  the  proper 
and  effective  handling  of  suits  brought  against  the  City;  but  mil- 
lions of  dollars  are  saved  likewise  in  interest  payments  due  on 
the  judgments  which  are  recovered.  In  many  of  the  old  cases 
which  were  unfinished  when  we  took  office,  when  the  cases  were 
finally  terminated  the  accrued  interest  was  greater  than  the  prin- 
cipal amount  of  the  judgment.  This  loss  is  saved  by  disposing  of 
each  matter  as  soon  as  it  is  brought  in. 

There  are  many  reasons  for  this  continuous  increase  in  the 
work  of  the  Department.  No  doubt  much  of  it  is  due  to  economic 
conditions.  Every  one  who  thinks  he  has  the  remotest  chance  of 
prosecuting  a  successful  claim  against  the  City,  makes  every  effort 
to  press  it.  Then  too,  in  view  of  the  burden  of  relief,  as  well  as 
the  burden  of  mandatory  salary  increases  imposed  upon  the  City, 
new  taxes  have  had  to  be  devised  and  enforced.  This  has  required 
endless  litigation  in  an  effort  to  determine  the  exact  application  of 
the  new  tax  statutes.  And,  of  course,  nearly  every  taxpayer  thinks 
his  taxes  are  too  high,  and,  if  he  finds  a  lawyer  who  will  tell  him 
he  has  a  case,  takes  his  complaint  to  court. 

Furthermore,  various  new  activities  have  added  to  the  work 
of  the  Department.  For  example,  the  Triborough  Bridge  Author- 
ity, the  New  York  Tunnel  Authority,  the  New  York  City  Parkway 
Authority  and  the  Housing  Authority,  have  been  involved  in  many 
kinds  of  litigation.  Also  the  fact  that  on  January  1,  1938  the  new 
Charter  came  into  effect  has  resulted  in  a  considerable  amount  of 
litigation  to  determine  the  exact  meaning  of  that  instrument.   It  is 
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a  pleasure  to  report,  however,  that  the  amount  of  htigation  on  this 
score  has  not  been  as  great  as  might  properly  have  been  antici- 
pated. This  unquestionably  is  a  great  tribute  to  the  wisdom  and 
foresight  of  the  Charter  Commission  which  you  appointed  to  draft 
that  instrument. 

Finally,  owing  also  to  economic  conditions  and  the  difficulty 
of  obtaining  employment  in  private  business  or  industry,  there  are 
many  more  applicants  for  positions  in  the  civil  service  than  here- 
tofore, and  these  applicants  are  continually  resorting  to  the  courts 
to  establish  their  respective  rights  to  appointment  or  preference. 
For  the  same  reason,  city  employees  are  more  zealous  than  here- 
tofore in  litigating  their  right  to  tenure  or  to  increase  in  salary. 
The  resulting  litigation  comprises  a  very  large  proportion  of  the 
volume  of  work  of  the  Department. 

Counsel  Work 

While  perhaps  less  spectacular  than  litigation,  the  vast  and 
increasing  amount  of  counsel  work  done  by  the  Department  is 
nevertheless  of  equal  importance.  Debatable  questions  arose 
during  the  year  regarding  the  proper  interpretation  of  the  new 
Charter  and  Code.  Furthermore  every  extension  of  government 
activity  involves  an  endless  amount  of  legal  work,  not  only  in 
giving  advice  as  to  how  the  new  project  can  be  accomplished  but 
also  in  preparing  the  necessary  legal  steps  to  make  the  project 
possible.  For  example,  the  work  of  the  Authorities  above  re- 
ferred to ;  the  pending  negotiations  looking  towards  Rapid  Transit 
unification,  probably  the  largest  railroad  reorganization  ever 
undertaken ;  the  legal  steps  involved  in  the  demolition  of  the  Sixth 
Avenue  El  and  the  old  Post  Office  Building  in  City  Hall  Park; 
the  carrying  out  of  the  housing  program ;  the  construction  of  the 
Municipal  Airport  at  North  Beach,  etc.,  etc.,  all  present  novel  and 
intricate  legal  problems. 

Reduction  in  Operating  Cost 

At  the  same  time  it  is  a  source  of  satisfaction  to  report  that 
this  enormous  increase  in  the  volume  of  work  has  been  handled 
without  material  increase  in  the  personnel  of  the  Department  and, 
what  is  perhaps  even  more  significant,  at  a  considerable  saving  in 
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operating  cost.  While  the  competitive  civil  service  staflf  has  been 
somewhat  increased,  there  are  fewer  exempt  positions  in  the  De- 
partment today  than  there  were  five  years  ago.  At  that  time  there 
were  114  persons  appointed  without  civil  service  examination. 
Today  there  are  only  89.  At  the  same  time  the  total  departmental 
payroll  has  been  decreased  from  $1,720,170  in  1932  to  $1,557,148, 
an  annual  saving  of  over  $163,000.  These  savings  have  been 
effectuated  by  following  your  policy  of  filling  vacancies  at  salaries 
lower  than  those  received  by  the  prior  incumbent. 

It  is  a  remarkable  tribute  to  the  efficiency  and  loyalty  of  the 
staff  that  it  has  been  able  to  dispose  of  the  great  and  increasing 
volume  of  work  despite  this  decrease  in  operating  cost.  The  fact 
is  that  the  office  at  the  present  time  is  seriously  under-manned 
and  its  members  greatly  overburdened.  It  would  be  an  economy 
for  the  City  to  materially  increase  the  staff  so  as  to  avoid  the 
straining  of  our  already  overtaxed  facilities  to  the  breaking  point. 
The  potential  losses  to  the  City  from  an  inadequate  legal  staff  are 
incalculable. 

I  recognize,  of  course,  that  so  long  as  the  present  situation 
continues,  whereby  the  salaries  of  a  majority  of  the  employees 
paid  from  the  City  treasury  are  beyond  the  control  of  the  public 
officials  charged  with  the  duty  of  administering  the  City's  finances, 
it  is  very  difficult  to  find  the  money  to  meet  this  problem.  Never- 
theless, the  government  of  the  City  cannot  indefinitely  function 
with  efficiency  if  the  salaries  of  employees  whose  work  is  vital  to 
the  welfare  of  the  City  but  who  have  not  been  able  to  obtain 
special  favors  from  the  Legislature  must  be  continually  reduced 
in  order  to  find  the  money  to  pay  those  employees  w'ho  have 
obtained  such  special  protection. 

IMPORTANT  MATTERS  HANDLED  DURING  THE  YEAR 

The  Law  Department  is  called  upon  to  represent  the  City  or 
its  officials  in  almost  every  conceivable  type  of  civil  litigation 
known  to  the  law.  This  will  be  readily  apparent  from  an  inspection 
of  the  divisional  reports  submitted  herewith.  Among  the  many 
important  matters  handled  by  the  Department  during  the  year  the 
following  perhaps  are  worthy  of  special  comment. 
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Charter  and  City  Council 

The  organization  of  the  new  City  Council  under  the  new 
charter  immediately  produced  some  interesting  questions.  This, 
however,  was  due  to  the  fact  that,  as  a  result  of  the  institution 
of  proportional  representation,  the  political  parties  in  the  Council 
were  more  evenly  balanced  than  heretofore,  and  not  to  any  in- 
herent weakness  in  the  charter.  An  unusual  situation  was  pre- 
sented by  the  fact  that  had  its  full  membership  been  present  at  the 
opening  sessions,  the  Council  would  have  been  divided  exactly 
evenly  on  the  question  of  parliamentary  organization.  One  mem- 
ber being  absent,  a  question  arose  as  to  whether  a  majority  of 
those  present,  being  less  than  a  majority  of  the  whole  membership, 
had  the  power  to  organize  the  Council  and  elect  a  vice-chairman 
to  serve  for  a  period  of  two  years.  The  most  important  phase  of 
this  litigation  was  taken  to  the  Court  of  Appeals  on  an  agreed 
statement  of  facts.  The  court  held^  that  a  majority  of  a  quorum 
had  the  power  to  act. 

A  question  also  arose  as  to  the  tenure  of  the  City  Clerk.  The 
Council  took  the  position  that  the  office  was  vacant  and  sought  to 
elect  a  new  City  Clerk.  The  Court  held-  that  the  prior  incumbent, 
who  had  been  elected  for  a  term  of  six  years  of  which  he  had 
served  only  four,  retained  his  office  under  the  provisions  of  the 
new  charter  until  the  expiration  of  his  full  term. 

Inherited  Cases 

During  the  year  several  important  law  suits  wliich  were  in- 
herited by  your  administration  on  January  1,  1934,  were  sucess- 
fully  terminated  on  behalf  of  the  City.  The  first  involved  a  suit 
brought  by  the  Louvin  Realty  Company  for  a  million  dollars  dam- 
ages based  upon  the  claim  that  in  1930  its  contract  for  the  building 
of  the  Kings  County  Hospital  had  been  illegally  terminated  for 
political  reasons.  On  January  1,  1934,  we  found  that  the  Louvin 
Realty  Company  had  recovered  a  verdict  against  the  City  of  over 
$500,000.  which,  with  interest  at  that  time  amounted  to  over 
$600,000.  We  found  also  in  the  files  a  recommendation  that  no 
appeal  be  taken  but  that  the  case  be  settled  for  $500,000.  After 

iCashmore  v.  Morris,  278  N.  Y.  732. 

^Cruise  v.  McGoldrick,  100  N.  Y.  L.  J.  2398  (12/31/38). 
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studying  the  record  an  appeal  was  taken,  the  judgment  reversed, 
and  the  case  sent  back  for  retriaP.  This  trial  was  commenced 
during  the  past  year  and  during  trial  the  plaintiff  accepted  the  sum 
of  $96,000.  in  settlement  of  its  claim.  Thus  the  City  was  saved 
over  $500,000. 

In  this  department's  report  for  1937  Mr.  Windels  advised  you 
that  the  original  award  to  the  Lucmay  Corporation  for  property 
taken  by  the  City  at  Bergen  Beach  which,  with  accrued  interest, 
totalled  $4,105,429.,  had  been  reduced  on  a  retrial*  to  $585,000., 
which,  with  interest  to  the  date  of  the  decree,  totalled  $964,000. 
An  appeal  from  the  new  award  was  taken  to  the  Appellate  Division 
which  on  December  17,  1938  confirmed  the  reduced  award^  thus 
terminating  this  notorious  case. 

Another  old  proceeding  in  which  progress  was  made  is  the 
notorious  Marine  Park  proceeding,  the  so-called  "Larceny  Park". 
In  a  final  decision  on  the  hearing  of  the  City's  objections  the  tenta- 
tive awards  were  reduced  from  $681,772.79  plus  interest,  to 
$338,505.,  plus  interest,  effecting  a  total  saving  of  principal  and 
interest  to  the  City  in  excess  of  $500,000.  The  City  believes  that 
these  awards  are  still  excessive  and  should  be  further  reduced, 
and  has  taken  an  appeal  to  effectuate  that  result. 

Another  claim  successfully  terminated  during  the  year  was  that 
of  the  Brooklyn  Ash  Removal  Company.  It  brought  suit  against 
the  City  based  upon  the  contention  that  it  had  carried  and  disposed 
of  a  great  many  more  cubic  yards  of  ashes  than  it  had  been  paid 
for.  The  total  amount  claimed,  including  interest,  was  $3,660,588. 
In  the  course  of  an  extended  trial  the  company  finally  accepted 
the  sum  of  $400,000.  in  full  settlement  of  its  claim,  this  sum  being 
a  part  of  the  contract  price  held  back  by  the  City  pending  the 
termination  of  the  litigation,  so  that,  in  effect,  the  company  re- 
covered nothing  on  its  claim  for  $3,660,588. 

Similarly,  Edward  V.  McGovern  brought  a  suit  for  $290,730. 
against  the  City  for  an  alleged  breach  of  contract.  The  City  en- 
tered a  counterclaim  in  the  amount  of  $57,800.  charging  that  the 
contractor  had  been  guilty  of  delay  in  performing  his  work.  As 
a  result  of  the  trial,  the  City  recovered  a  judgment  on  its  counter- 

SLouvin  Realty  Corp.  v.  City  of  N.  Y.,  242  App.  Div.  181. 
•Matter  of  City  of  N.  Y.  (Jamacia  Bay)  98  N.  Y.  L.  J.  264. 
'Matter  of  City  of  N.  Y.  (Jamacia  Bay)  255  App.  Div.  993. 
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claim  for  $66,533.  which  included  interest  and  special  allowance 
and  the  contractor's  claim  was  dismissed.^ 

Another  important  litigation  of  long  standing  involved  the 
title  to  about  1800  acres  of  islands  and  marsh  land  situated  in 
Jamaica  Bay.  For  three  hundred  years  these  lands  have  been 
treated  as  the  property  of  the  City  or  of  its  predecessor  towns 
and  villages.  But  in  condemnation  proceedings  commenced  to 
acquire  title  to  a  large  area  which  included  these  islands  and 
marshes,  a  real  estate  operator  appeared  and  presented  quit  claim 
deeds  which  he  had  purchased  for  $33,000.,  since  the  commence- 
ment of  the  proceedings,  from  the  descendants  of  certain  early 
Dutch  settlers.  These  Dutch  settlers  were  grantees  under  a 
Dutch  patent  of  1636  to  lands  on  the  mainland  north  of 
Jamaica  Bay.  But  this  operator  alleged  that  the  islands  and 
marshes  involved  in  these  proceedings  were  also  included  within 
the  description  of  the  Dutch  grant,  and  alleged  that  their  value 
today  with  interest  from  the  various  dates  of  condemnation,  was 
in  the  neighborhood  of  $9,000,000.  The  dispute  turned  primarily 
upon  the  interpretation  of  the  early  Dutch  instrument.  The  pro- 
ceeding was  tried  in  Supreme  Court  before  Mr.  Justice  Lockwood, 
who  held^  that  the  property  in  question  was  not  included  within  the 
area  of  the  Dutch  grant  and  that  it  belonged  to  the  City  of  New 
York.  An  appeal  is  now  pending  in  the  Appellate  Division,  Second 
Department. 

Condemnation  Proceedings 

In  addition,  the  condemnation  activities  of  the  Department 
included  such  important  cases  as  the  acquisition  of  fifteen  square 
blocks  of  residential  and  industrial  property  for  the  Red  Hook 
housing  project  of  the  New  York  City  Housing  Authority  and  50 
acres  of  land  for  the  Queensbridge  housing  project,  both  of  which 
proceedings  were  completed  in  record  time.  In  fact,  in  the  Red 
Hook  proceeding  the  entire  case  had  been  completed  and  many  of 
the  awards  paid  within  a  month  after  the  vesting  of  title.  The  ac- 
quisition of  the  approaches  for  the  new  Queens  Midtown  Tunnel 
and  property  for  other  large  public  improvements  was  accom- 
plished with  similar  celerity.  In  former  years  such  proceedings 
generally  took  from  five  to  six  years  to  complete,  with  the  re- 

«McGovern  v.  City  of  N.  Y.,  99  N.  Y.  L.  J.  2135,  (5/3/38). 
'Matter  of  Marine  Park,  100  N.  Y.  L.  J.  271,  (8/1/38). 
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sultant  accrual  of  interest  on  the  awards  and  possible  injustices 
which  may  result  from  long  delay  in  making  payments  to  the 
owners  of  the  property  taken. 

Likewise  highly  important  in  clarifying  disputed  phases  of 
the  law  of  condemnation  and  in  reducing  substantially  the  City's 
liability  in  such  proceedings  was  the  decision  of  the  Court  of 
Appeals  in  Matter  of  City  of  Nezv  York  (Whitlock  AvenueY. 
The  Court  there  held  that  much  of  the  machinery  and  plant  equip- 
ment upon  the  property  condemned  was  personal  property  belong- 
ing to  the  claimant  and  not  fixtures  taken  in  condemnation  for 
which  the  City  was  liable.  The  principles  there  established  will  save 
the  City  millions  of  dollars  in  future  proceedings  and  have  already 
resulted  in  saving  many  hundreds  of  thousands  of  dollars. 

Rapid  Transit 

Litigation  arising  out  of  the  receivership  of  the  Interborough 
Rapid  Transit  Company,  the  Manhattan  Railway  Company  and 
subsidiaries  was  also  pushed  forward  with  success.  By  five  appli- 
cations filed  late  in  1937  the  Receiver  of  the  Interborough  Com- 
pany sought  leave  of  the  Court  to  reject  contracts  with  the  City 
under  which  the  subway  and  elevated  joint  service  at  a  fi-ve-cent 
fare  has  been  rendered  since  1917.  The  aim  of  these  applications 
was  to  enable  the  Interborough  Receiver  to  hold  a  profitable  subway 
contract  while  renouncing  the  losing  elevated  and  through  service 
agreements.  In  June,  1938  the  United  States  District  Court  denied 
each  of  the  Receiver's  applications  for  leave  to  renounce  contracts 
with  the  City,  though  in  a  lengthy  accompanying  opinion  the  Court 
interpreted  certain  phases  of  these  documents  unfavorably  to  the 
City's  contention  and  permitted  disaffirmance  of  the  Manhattan 
lease.  This  decision  was  modified  by  the  Circuit  Court  of  Appeals 
on  April  18,  1939  to  insure  a  through  subway-elevated  ride  for  a 
five-cent  fare. 

The  demolition  of  the  Sixth  Avenue  Elevated  involved  a  con- 
siderable amount  of  legal  work  by  the  Department.  First  there 
was  the  question  of  enforcing  the  tax  liens  in  the  amount  of 
$12,500,000.  which  were  pending  against  the  Manhattan  Company, 
owner  of  the  elevated.  Then  numerous  suits  were  started  in 
various  efforts  to  hamper  the  City  in  this  progressive  and  impor- 

8278  N.  Y.  276. 
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tant  undertaking.  Even  after  the  liens  had  been  purchased  at 
public  auction  and  the  company  itself  had  agreed  to  permit  the 
City  to  tear  down  the  elevated  line  in  return  for  cancellation  of 
the  liens,  five  separate  legal  skirmishes  were  started  in  the  courts. 
However,  they  were  all  successfully  resisted  and  the  first  girder 
was  removed  from  the  structure  on  December  21,  1938. 

Emergency  Taxes 

A  number  of  important  questions  relating  to  the  City's  taxes 
have  been  presented  in  the  courts  during  the  past  year.  An  inter- 
esting series  of  cases  under  the  commerce  clause  of  the  Federal 
Constitution,  involving  a  very  important  question  from  the  stand- 
point of  the  enforcement  of  the  sales  tax  law,  was  presented  in 
three  cases  argued  simultaneously  in  the  Court  of  Appeals.  They 
dealt  with  the  power  of  the  City  to  impose  a  sales  tax  upon  per- 
sonal property  advertised  for  sale,  sold,  and  delivered  in  New  York 
City  when  the  property  itself  was  not  situated  within  the  State  at 
the  time  the  sale  was  consummated.  In  one  of  those  cases,  Sears, 
Roebuck  v.  McGoldrick,  the  Sears  Roebuck  Company,  while  ad- 
mitting that  a  tax  was  due  on  all  goods  sold  from  its  shelves, 
contested  the  imposition  of  a  tax  upon  goods  sold  from  sample 
in  its  New  York  stores  but  delivered  from  storage  warehouses 
outside  of  the  State.  The  Court  of  Appeals  rejected  its  contention 
and  held'  that  the  sales  tax  was  properly  imposed. 

On  the  other  hand,  in  the  case  of  Covipagiiie  Generale  Trans- 
atlantique  v.  McGoldrick,  the  Court  held^°  that  the  tax  could  not 
be  imposed  on  a  sale  of  oil  stored  in  New  Jersey  by  a  New  Jersey 
company,  ordered  by  a  steamship  company  in  New  York  City 
through  the  New  York  agents  of  the  seller  and  delivered  to  the 
steamship  at  its  pier  in  New  York.  Similarly,  in  the  case  of  Felt 
&  Tarrant  M'fg.  Co.  v.  McGoldrick  the  Court  held"  that  the  sale 
of  calculating  machines  ordered  through  salesmen  in  New  York 
from  samples  exhibited  by  them  to  the  purchaser  but  actually 
ordered  and  delivered  from  the  seller's  factory  outside  of  the 
State,  were  not  subject  to  the  sales  tax.  An  appeal  from  these 
two  decisions  will  be  taken  to  the  Supreme  Court  of  the  United 
States. 

'279  N.  Y.  184. 

N.  Y.  192. 
"279  N.  Y.  678. 
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Two  important  cases  of  a  related  nature  were  those  upholding 
the  validity  of  both  the  personal  property  tax  and  the  3  percent 
tax  on  gross  receipts  of  utilities,  both  of  which  were  imposed  by 
the  City  for  unemployment  relief.  In  Williainsburgh  Power  Plant 
Corporation  v.  City,^^  the  Court  sustained  the  validity  of  the  per- 
sonal property  tax  imposed  as  a  necessary  complement  to  the  sales 
tax  in  an  effort  to  prevent  the  evasion  of  the  latter  by  persons 
purchasing  goods  outside  of  the  City  for  use  within  City  limits.  In 
New  York  Rapid  Transit  Corporation  v.  City  of  New  York}^  the 
Supreme  Court  of  the  United  States  unanimously  upheld  the  con- 
stitutionality of  the  3  percent  tax  on  the  gross  receipts  of  utilities 
against  the  contention  that  the  tax  violated  the  equal  protection 
and  due  process  clauses  of  the  Federal  Constitution.  Unfortun- 
ately, though  your  administration  devised  this  tax  for  local  relief 
purposes  and  established  its  validity,  we  are  unable  to  reap  the  full 
benefits  of  our  efforts  since  the  State  of  New  York  has  adopted 
the  tax  for  its  own,  leaving  the  City  with  power  to  impose  only 
a  one  percent  tax. 

Real  Estate  Tax  Certiorari 

My  predecessor,  in  his  annual  reports,  repeatedly  referred  to 
the  problem  presented  by  the  enormous  volume  of  tax  certiorari 
proceedings  pending  in  the  Department.  It  has  seemed  impossible 
to  dispose  of  the  pending  proceedings  as  fast  as  new  ones  come  in. 

I  am  glad  to  report  that  this  year  4230  pending  real  estate  tax 
certiorari  proceedings  were  disposed  of.  During  the  five  years 
prior  to  1934  an  average  of  only  501  certioraris  per  year  were 
terminated.  Nevertheless  the  pending  proceedings  continue  to  in- 
crease. While  this  year  the  number  disposed  of  almost  equals  the 
number  of  new  proceedings  brought,  it  will  be  necessary  greatly 
to  increase  the  productivity  of  the  Department  in  this  respect  if 
the  problem  is  to  be  solved.  Of  the  4230  proceedings  disposed  of 
during  the  past  year,  211  (involving  the  trial  of  77  separate  par- 
cels) were  disposed  of  by  trial,  about3700  were  settled  by  the 
Tri-Department  Settlement  Board,  and  the  remainder  were  settled 
by  the  Department  or  discontinued  as  a  result  of  motions  to  dis- 
miss for  lack  of  prosecution  or  in  connection  with  settlements 
effected.  If  a  second  Tri-Department  Settlement  Board  were  cre- 

"255  App.  Div.  214,  aff'd  280  N.  Y.  551. 
"303  U.  S.  573. 
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ated  it  might  be  possible  to  expedite  further  the  disposal  of  these 
proceedings. 

Negligence  Cases 

The  Division  of  Tort  Litigation  continued  its  record  of  out- 
standing achievement  in  defending  the  City  in  the  large  vol- 
ume of  negligence  cases  brought  against  it.  Four  thousand  two 
hundred  cases  and  claims  involving  over  $30,000,000.  were  dis- 
posed of.  Of  these,  1800  were  tried.  The  total  recoveries  aggre- 
gated only  $805,481.  making  the  exceptional  record  of  2.6  percent 
of  the  amount  sought  to  be  recovered.  This  is  exclusive  of  the 
disposition  of  actions  for  trespass  totalling  $19,000,000.  If  these 
are  taken  into  account  the  total  percentage  of  recoveries  for  the 
year  amounts  to  the  extraordinarily  low  percentage  of  1.3  percent 
of  the  amount  sued  for. 

Prior  Lien  Law 

In  other  important  cases  the  City  was  not  so  successful.  In 
the  litigation  to  test  the  validity  of  the  so-called  "Prior  Lien  Law", 
designed  to  enable  the  City  to  make  old-law  tenements  safe  and 
sanitary  and  to  impose  a  lien  for  the  cost  of  this  work  upon  the 
property  affected,  which  would  be  superior  to  all  existing  liens  and 
mortgages  against  the  property,  the  Court  of  Appeals  finally  held 
the  law  to  be  unconstitutional  and  violative  of  due  process  of  law,^* 
and  the  Supreme  Court  of  the  United  States  refused  to  review^^ 
This  was  a  definite  setback  to  the  City's  efforts  to  correct  the 
unfortunate  conditions  existing  in  so  many  of  the  slum  districts 
of  the  City. 

One-Way  Avenues 

Our  effort  to  establish  the  principle  that,  where  the  exigen- 
cies of  traffic  require  the  institution  of  one-way  avenues,  bus 
companies  operating  under  franchise  must  conform  their  operation 
to  such  regulations,  was  unsuccessful  in  Special  Term,  Supreme 
Court.  In  Matter  of  Eighth  Avenue  Coach  Co.  v.  City  of  New 
York,  and  McCarthy  v.  City  of  New  York,  the  Court  held'*  that 
one-way  traffic  could  not  be  instituted  on  8th  and  9th  Avenues  in 

"Central  Savings  Bank  v.  Chy  of  N.  Y.,  279  N  Y.  266. 
"306  U.  S.  661. 
18170  Misc.  243. 
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Manhattan  because  of  the  franchise  granted  to  the  Eighth  Avenue 
Coach  Company  for  operating  bus  routes  on  each  of  these  thor- 
oughfares. An  appeal  has  been  taken  from  the  decision  of  the 
Special  Term  which  will  be  heard  during  the  coming  year. 

Miscellaneous 

Other  matters  of  substantial  importance  which  were  pro- 
gressed or  completed  during  the  year  include  the  acquisition  of  114 
acres  of  upland  and  land  under  water  for  the  construction  of  the 
municipal  airport  at  North  Beach;  the  negotiation  of  leases  for 
hangars  and  the  handling  of  various  novel  legal  questions  which 
arose  in  connection  therewith ;  successfully  opposing  five  separate 
proceedings  brought  to  compel  reduction  of  the  City's  water  rates 
below  the  rate  recommended  by  the  Commissioner  of  Water 
Supply,  Gas  and  Electricity ;  practical  completion  of  the  program 
for  the  motorization  of  the  various  trolley  lines  in  Queens  County ; 
successfully  opposing  an  attempt  by  interstate  bus  companies  to 
enjoin  the  collection  of  fees  imposed  pursuant  to  a  resolution 
adopted  by  the  Board  of  Estimate  upon  all  interstate  buses  as  com- 
pensation for  the  use  of  the  City  streets  and  related  services ;  con- 
tinuation of  the  vast  program  for  insuring  an  adequate  water 
supply  to  the  City  of  New  York  through  the  acquisition  of  land 
and  the  construction  of  reservoirs,  dams,  and  aqueducts  designed 
to  bring  to  the  City  of  New  York  water  from  the  Delaware  Water 
Shed ;  the  plan  for  the  elimination  of  grade  crossings  of  the  Long 
Island  Railroad  Company  on  Atlantic  Avenue ;  construction  of  a 
meat  market  on  a  City-owned  site  known  as  Gansevoort  Farmers' 
Square  which  will  house  markets  in  the  line  of  the  west  side  im- 
provement; execution  of  agreements  under  which  the  work  of  carry- 
ing various  streets  across  railroad  rights  of  way  will  be  commenced 
immediately ;  obtaining  a  decision  against  the  Staten  Island  Edison 
Company  which  will  reduce  consumers'  cost  approximately  $500,- 
000.  a  year  and  a  similar  decision  against  Queens  Borough  Gas  and 
Electric  Company  reducing  consumers'  cost  approximately  $520,- 
000.  a  year ;  supervision  of  the  City's  legislative  program  submitted 
to  the  State  Legislature  including  the  examination  of  2,049  bills 
introduced  in  the  Senate  and  2,424  bills  introduced  in  the  Assembly 
and  attendance  upon  sessions  and  committee  hearings  of  the  Con- 
stitutional Convention;  completion  of  the  work  of  the  Board  of 
Statutory  Consolidation  in  connection  with  distribution  tables  of 
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the  Administrative  Code  and  Charter,  the  report  to  the  State  Legis- 
lature and  the  preparation  and  sale  of  copies  of  the  index  to  the 
Administrative  Code. 

THE  UNSUCCESSFUL  BATTLE  FOR  ECONOMY 

As  appears  from  the  above  discussion  of  important  cases 
handled  by  the  Department,  results  obtained  in  the  courts  during 
the  year  have  on  the  whole  been  very  satisfactory.  There  is  one 
group  of  cases,  however,  in  which  I  must  report  that  we  have 
been  uniformly  unsuccessful.  And  unfortunately  this  is  perhaps 
the  most  important  series  of  litigated  matters  handled  by  the  De- 
partment during  the  year. 

I  refer  to  the  series  of  cases  in  which  we  have  sought  to 
uphold  your  efforts  to  reduce  the  City's  budget.  It  is  now  clear 
from  the  various  court  decisions  made  in  the  course  of  this  litiga- 
tion that  under  existing  statutes  the  Board  of  Estimate,  the  gov- 
erning body  of  the  City  charged  with  the  duty  of  managing  the 
City's  finances,  has  no  power  to  make  necessary  decreases  in  the 
salaries  of  any  employees  except  at  the  time  that  a  budget  is  being 
made.  Furthermore,  that  Board  has  no  power,  even  when  adopt- 
ing a  budget,  to  decrease  the  salaries  of  many  employees  whose 
salaries  are  paid  from  the  City  treasury.  On  the  other  hand,  the 
courts  have  now  held  that  many  public  officials  who  have  no  re- 
sponsibility whatever  for  the  City's  finances  or  for  balancing  the 
City's  budget,  have  unlimited  power  to  create  new  positions  and 
increase  salaries  at  any  time,  and  to  compel  the  authorities  respon- 
sible for  the  City's  finances  to  find  the  necessary  money. 

The  situation  confronting  the  City  of  New  York  under  these 
statutes  is  unique  and  probably  without  parallel  elsewhere  in  the 
state  or  nation.  Under  special  statutes,  mostly  enacted  during  the 
period  from  1908  to  1930,  many  of  the  courts  in  the  counties 
comprising  the  City  of  New  York  have  the  power  to  appoint  as 
many  court  employees  as  they  see  fit  and  to  fix  the  salaries  at  any 
rate  which  they  may  desire. 

It  became  apparent  that  in  certain  instances  this  power  was 
being  abused.  For  example,  the  salary  of  the  Chief  Qerk  in  the 
Surrogate's  Court  in  Queens  County  was  increased  from  $8,000 
to  $12,000,  and  that  of  his  colleague  in  Kings  County  from  $10,500 
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to  $15,000  a  year,  at  a  time  when  the  greatest  economies  were 
necessary  in  order  to  enable  the  City  to  balance  its  budget  and 
keep  within  its  constitutional  tax  limit.  You  refused  to  honor  the 
proposed  increases. 

Mandamus  proceedings  were  promptly  instituted  to  compel 
the  City  officials  to  make  these  increases.  The  City  took  the  posi- 
tion that  the  granting  or  withholding  of  an  order  of  mandamus 
was  a  matter  solely  within  the  discretion  of  the  judge  before  whom 
the  application  was  made.  But  the  Court  of  Appeals  held'^  that 
these  statutes  granted  to  the  appointing  officials  plenary  independ- 
ent power,  the  exercise  of  which  could  not  be  reviewed  in  any 
court.  The  court  made  it  clear  that  the  only  recourse  for  the  City 
was  to  apply  to  the  Legislature  for  relief  from  these  statutes. 

Thereupon  a  motion  for  reargument  was  made  on  the  ground 
that  a  delegation  of  plenary  independent  power  to  a  public  official 
to  spend  the  public's  money  without  limit  was  unconstitutional. 
It  was  the  City's  contention  that  under  our  system  of  government 
the  control  of  the  pursestrings  must  remain  in  the  City's  elected 
representatives  who  alone  are  responsible  for  the  proper  manage- 
ment of  the  City's  finances.  However,  the  Court  of  Appeals  held 
the  delegation  of  power  valid. 

Another  series  of  cases  arose  from  attempts  by  your 
administration  to  reduce  the  salaries  of  various  employees  so  as  to 
conform  them  to  the  rates  generally  paid  to  other  City  employees 
doing  similar  work.  The  first  case  dealt  with  the  validity  of  the 
budget  adopted  by  the  Board  of  Estimate  and  Apportionment  in 
October  of  1937.  It  had  been  your  contention  that  that  budget 
had  been  improperly  adopted  and  so  on  January  3,  1938  the  Board 
of  Estimate  adopted  a  new  budget  effecting  reductions  amounting 
to  over  $1,200,000.  The  Charter  provides  that  on  the  first  day 
that  any  new  matter  appears  on  the  Board  Calendar  it  can  only 
be  passed  if  it  receives  at  least  twelve  affirmative  votes.  The 
budget  under  attack  had  received  less  than  twelve  votes  on  the 
only  day  on  which  it  was  voted  on,  which  was  also  the  first  day 
on  which  it  appeared  on  the  Calendar  of  the  Board.  The  City 
therefore  contended  that  it  had  not  been  properly  adopted  under 
the  charter.   The  Court  of  Appeals,  however,  held'^  that  inas- 

"Hetheringlon  v.  McGoldrick,  279  N.  Y.  687. 

Wingate  v.  McGoldrick,  279  N.  Y.  246. 
"DLxon  V.  LaGuardia,  277  N.  Y.  84. 
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much  as  the  various  items  in  the  budget  had  been  voted  upon  by 
the  Board  of  Estimate  and  Apportionment  in  executive  session  on 
earher  days,  the  provisions  of  the  charter  were  substantially  com- 
plied with. 

Thereafter  the  Board  of  Estimate  sought  to  proceed  under 
Section  68,  a  new  section  appearing  in  the  new  charter  which  had 
just  been  adopted.  This  provision  provides  that  "the  Board  of 
Estimate  may  at  any  time  *  *  *  create,  abolish  or  modify  posi- 
tions and  grades  of  positions  paid  from  the  City  treasury."  Act- 
ing under  this  provision  the  Board  of  Estimate  made  a  series  of 
reductions  in  salaries.  In  the  ensuing  litigation,  however,  the 
courts  held^'  that  this  section  did  not  empower  the  Board  to  re- 
duce salaries  between  the  times  of  making  the  budget. 

At  the  same  time  the  courts  have  upheld  the  power  of  ju- 
dicial officers  to  grant  salary  increases  to  their  employees  at  any 
time.  Again  acting  under  certain  statutes  granting  certain  courts 
in  New  York  City  power  to  fix  the  salaries  of  court  employees, 
the  Board  of  Justices  in  the  Supreme  Court,  Kings  County,  sought 
to  increase  the  salaries  of  certain  employees  between  budget-mak- 
ing times.  The  City  argued  that  as  the  statute  did  not  contain  the 
words  "at  any  time",  as  did  §  68  of  the  new  charter,  this  power 
could  only  be  exercised  at  the  time  of  making  the  budget.  How- 
ever, the  courts  held  otherwise.^*' 

This  series  of  decisions  raises  a  very  serious  question  in  rela- 
tion to  the  future  administration  of  the  City.  It  is  apparent  tliat 
whole  groups  of  employees  paid  out  of  the  City  treasury,  who  have 
been  able  to  obtain  special  protection  from  the  legislature,  are 
entirely  beyond  the  control  of  the  budget  making  authorities  of 
the  City.  With  the  cost  of  running  the  City  increased  by  many 
millions  of  dollars  every  year  by  the  various  laws  making  certain 
salary  increases  mandatory,  it  will  not  long  be  possible  for  the  City 
to  keep  its  budget  -within  the  constitutional  tax  limit  unless  the 
budgetary  authorities  of  the  City  are  given  complete  control  over 
the  salaries  of  all  employees  paid  from  the  City  treasury.  Re- 
ductions in  the  salaries  of  the  relatively  small  group  of  public 
officials  and  employees  over  whom  the  Board  has  control  have 
been  made  repeatedly  in  order  to  find  the  money  to  pay  the  in- 

-»Rushford  v.  LaGuardia,  255  App.  Div.  597;  aff'd  280  N.  Y.  217. 
»Brett  V.  LaGuardia,  281  N.  Y.  Mem.  12. 
Lewis  V.  LaGuardia,  281  N.  Y.  Mem.  H. 
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creases  given  to  those  special  groups  whose  salaries  are  protected 
by  statute. 

The  effect  of  a  continuance  of  mandatory  salary  statutes  upon 
ordinary  City  departments  and  their  employees  is  obvious.  In 
this  department  alone,  although  the  personnel  has  been  increased, 
the  total  salary  payroll  has  been  reduced  by  $163,000.  per  year  as 
compared  with  1932. 

Such  economies  must  reach  an  end.  Certainly  no  further 
economies  are  possible  in  this  department  without  so  crippling  its 
efficiency  as  to  cost  the  City  millions  of  dollars  as  a  result  of  our 
inability  successfully  to  defend  the  City's  interests  in  the  courts. 
Similar  economies  in  every  other  department  within  the  control 
of  the  Board  of  Estimate  have  gone  as  far  as  is  possible.  Unless 
the  State  Legislature  restores  to  the  public  officials  charged  with 
the  duty  of  managing  the  City's  finances  full  power  over  the  amount 
of  the  City's  expenditures,  payless  pay  days  will  be  unavoidable 
and  the  entire  financial  structure  of  the  City  will  be  endangered. 

Changes  in  Personnel 

During  the  year  the  following  members  of  the  staff  who  had 
rendered  valuable  services  to  the  department  resigned  to  enter 
private  practice  or  other  branches  of  public  service : 

Frances  W.  Lehrich,  resigned  April  15,  1938  to  accept 
appointment  as  Secretary  of  the  Board  of  Estimate. 

Oscar  S.  Cox,  resigned  July  19,  1938,  to  accept  appointment 
with  the  general  counsel  to  the  United  States  Treasury  Depart- 
ment. 

Alan  M.  Stroock,  resigned  November  30,  1938  to  enter 
private  practice. 

Leonard  W.  Wallstein,  Jr.,  Robert  W.  Gilmore  and  Otto  H. 
Frank  resigned  December  31,  1938  to  enter  private  practice. 

There  have  been  a  number  of  promotions  within  the  depart- 
ment. Frederick  vP.  Bryan  succeeded  me  as  First  Assistant. 
Julius  Isaacs  was  appointed  head  of  Condemnation  Litigation. 
Arthur  A.  Segall  succeeded  Oscar  S.  Cox  as  head  of  Taxes. 
With  the  separation  of  the  division  of  Franchises  into  two  divi- 
sions, Herman  Horowitz  became  head  of  Franchises  and  William 
G.  Mulligan,  Jr.,  head  of  the  Transit  division. 
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New  appointments  have  been  made  as  follows : 
Leo  Brown 

College  of  the  City  of  New  York,  B.S. ;  New  York  Univer- 
sity Law  School,  J.  D.  1928;  Associated  with  Thomas  E. 
Dewey  from  1933-1936;  Associate  Counsel  to  the  Bar  Asso- 
ciation in  1934;  formerly  with  Haaren  &  Barrett. 

Spencer  Byard 

Princeton  University,  A.  B. ,  magna  cum  laude ;  Columbia 
Law  School,  LL.B.  1932;  formerly  with  Mitchell,  Taylor, 
Capron  &  Marsh. 

Joseph  G.  DeVito 

Brooklyn  Law  School,  LL.B.  1927;  formerly  associated  with 
Herman  Wollitzer. 

William  Jay  Hoff 

Yale  University,  A.B.;  Columbia  Law  School,  LL.B.,  1931; 
Assistant  U.  S.  Attorney,  S.  D.  N.  Y.,  1932-1933 ;  Counsel 
to  the  Industrial  Appeals  Board,  N.  R.  A.;  1933-1935;  for- 
merly with  Peaslee  &  Brigham. 

Edward  J.  McGratty,  Jr. 

Holy  Cross  College,  A.B.,  magna  cum  laude;  Harvard  Law 
School,  LL.B.  1931,  Associate  Editor,  Harvard  Law  Review; 
formerly  with  Sullivan  &  Cromwell. 

George  O.  Redington 

Syracuse  University;  Yale  Law  School,  LL.B.  1894;  LL.M. 
1895;  Associated  with  Hon.  Charles  E.  Hughes,  Counsel  to 
Transit  Commission,  1921-1922;  formerly  in  private  practice. 

Matthew  Silverman 

Amherst  College,  A.B.;  Phi  Beta  Kappa;  Harvard  Graduate 
School  of  Arts  and  Sciences,  M.A. ;  Harvard  Law  School, 
LL.B.  1932;  formerly  Assistant  Attorney,  General  Counsel's 
Office,  H.  O.  L.  C. ;  Associate  Attorney,  General  Counsel's 
Office,  A.  A.  A. ;  General  Counsel,  Emergency  Relief  Bureau. 

William  Mason  Smith,  Jr. 

Yale  University,  A.  B.,  cum  laude ;  Harvard  Law  School, 
LL.B.  1935 ;  formerly  with  Van  Vorst,  Siegel  and  Smith. 

Davidson  Sommers 

Harvard  University,  A.B. ;  Harvard  Law  School,  LL.B.  1930, 
cum  laude ;  formerly  with  Parker,  Finley  &  Benjamin. 
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Alan  M.  Stroock 

Harvard  University,  A.B.,  magna  cum  laude;  Phi  Beta 
Kappa;  Yale  Law  School,  LL.B.  1934,  cum  laude;  Case  & 
Comments  Editor,  Yale  Law  Journal ;  Law  Secretary  to  Hon. 
Benjamin  M.  Cardozo,  1934-1936;  formerly  in  private  prac- 
tice. 

Samuel  J.  Silverman 

Columbia  Universit3^  A.B.,  Phi  Beta  Kappa ;  Columbia  Law 
School,  LL.B.  1930,  Decisions  Editor,  Columbia  Law  Re- 
view; Kent  Scholar;  Senior  Attorney,  U.  S.  Railroad  Re- 
tirement Board,  1936-1937;  formerly  with  Engelhard,  Pollak, 
Pitcher,  Stern  &  Clarke  and  Walter  H.  Pollak. 

Maxwell  H.  Tretter 

Cornell  University,  A.B.,  with  scholarship ;  Cornell  Law 
School,  LL.B.  1929,  with  honors;  Order  of  Coif;  formerly 
Chief  Counsel  for  the  Public  Works  Administration  in  New 
York  and  Regional  Counsel  (P.  W.  A.)  for  Region  No.  1. 

Patrick  H.  Sullivan 

Yale  University,  B.S.;  Columbia  Law  School,  LL.B.  1936; 
formerly  with  Thomas  L  Sheridan. 

Mendel  Lurie 

Cornell  University,  A.B.,  with  state  scholarship;  Columbia 
Law  School,  LL.B.  1927;  formerly  with  Burnstine  &  Geist, 
and  Delson,  Lurie  &  Gordon. 

Sophie  L.  C.  Battistella 

Hunter  College;  Brooklyn  Law  School,  LL.B.  1927,  magna 
cum  laude;  associated  with  Bernard  Deutsch  from  1929  to 
1934;  Executive  Secretary  to  Board  of  Alderman  1934-1936. 
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REPORTS  OF  DIVISIONS 


ADMIRALTY— Wilhrd  M.  L.  Robinson,  Assistant  in  Charge. 

This  division  has  charge  of  matters  concerning  maritime  con- 
tracts, rights  of  or  injuries  to  seamen  and  damage  to  floating 
equipment  owned  or  chartered  by  the  City. 

Such  suits  and  proceedings  by  and  against  the  City  in  1938 
were  more  than  three  times  as  numerous  as  in  any  one  of  the  past 
three  years.  One  hundred  sixty  marine  accidents  were  investigated 
as  compared  with  one  hundred  twenty  in  1937.  These  increases 
were  due,  chiefly,  to  the  operation  of  new  vessels  commissioned 
early  in  the  year. 

The  work  of  the  division  has  been  kept  up-to-date,  and  mem- 
bers of  our  stafT  have  done  work  outside  our  special  field  in 
arguing  motions  and  in  the  preparation  of  briefs  on  appeals. 

Among  the  cases  decided  during  1938  were  the  following: 

Burns  Brothers,  Inc.  v.  City  (three  actions)  were  suits  to 
recover  for  damages  to  coal  boats  and  cargo  sustained  while  lying 
at  Burns  Brothers  coal  yard  at  the  bulkhead  between  City  piers 
at  West  134th  and  135th  Streets,  Manhattan,  when  135th  Street 
Pier  collapsed  due  to  unusually  heavy  ice  floes  in  the  Hudson 
River.  On  March  6,  1936,  the  end  of  the  pier  had  been  shifted  20 
feet  by  ice  floes  and  on  March  12th  the  whole  pier  collapsed  and 
struck  the  moored  coal  boats.  The  court  dismissed  the  suits  for 
the  reason  that  the  City  could  not  have  anticipated  the  unusual 
ice  floes  and  that  the  dangerous  condition  of  the  pier  after  March 
6th  was  equally  apparent  to  those  in  charge.  The  claimants  had 
ample  time  to  remove  the  boats  to  a  place  of  safety  and  failed  to 
do  so. 

Lido  Holding  Corp.  v.  O'Brien  Brothers,  Inc.,  and  City;  Mat- 
ter of  the  Petition  of  O'Brien  Brothers,  Inc.,  as  oivner  of  scow 
HEADLIGHT ,  for  limitation  of  liability ;  and  O'Brien  Brothers, 
Inc.  V.  Lido  Holding  Corporation  and  City  arose  out  of  the  con- 
tact between  O'Brien  scow  HEADLIGHT  and  a  pipe  line  on  the 
bed  of  the  ocean  off  Coney  Island  maintained  by  Lido  to  supply 
salt  water  to  its  swimming  pool,  as  a  result  of  which  the  HEAD- 
LIGHT sank  and  the  pipe  line  was  damaged.  The  City  had  issued 
a  permit  to  Lido  to  maintain  the  pipe  line  and  the  HEADLIGHT 
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was  being  used  in  extending  jetties  at  Coney  Island  under  contract 
between  O'Brien  and  the  City.  The  question  involved  was  whether 
the  City  was  Hable  for  the  damage  to  the  scow  caused  by  an  un- 
marked pipe  Hne  as  an  obstruction  in  navigable  waters.  The  City 
had  not  notified  O'Brien  of  the  presence  and  location  of  the  pipe. 
The  Court  held  that  Lido  was  liable  for  the  damage  to  the  HEAD- 
LIGHT and  recovery  against  the  City  was  denied. 

Bishon,  et  aU,  v.  Municipal  Civil  Service  Commission  and 
New  York  City  Tunnel  Authority  was  a  proceeding  in  which  the 
jury  and  Court  upheld  the  creation  of  the  new  position  of  Tunnel 
Designer  in  the  general  field  of  engineering  design  in  the  classified 
civil  service. 

APPEALS — Paxton  Blair,  Assistant  in  Charge. 

All  appeals  are  supervised  by  this  division  and  70%  of  the 
appeals  are  argued  by  its  members. 

Under  its  direction,  552  briefs  on  appeal  were  prepared  and 
filed  during  1938.  Of  434  appeals  argued  during  the  year  263,  or 
60%,  terminated  successfully. 

In  appeals  taken  to  the  Court  of  Appeals  by  the  City,  re- 
versals were  secured  in  18  cases,  while  affirmances  resulted  in  26. 
In  appeals  taken  to  the  Court  of  Appeals  by  our  opponents,  re- 
versals were  secured  in  13  cases,  while  affirmances  resulted  in  28. 
Our  adversaries  asked  for  leave  to  go  to  the  Court  of  Appeals  in 
44  cases.  Permission  was  granted  in  15  of  them.  We  asked  for 
leave  to  go  to  the  Court  of  Appeals  in  18  cases  and  permission 
was  granted  in  13  of  them. 

There  were  20  certiorari  proceedings  to  review  the  dismissal 
of  employees,  all  but  3  of  which  were  won.  This  indicates,  among 
other  things,  that  department  heads  have  been  careful  in  bringing 
charges  against  employees  and  that  trials  were  fairly  conducted. 

Out  of  6  appeals  by  defendants  in  paternity  cases,  five  orders 
of  filiation  obtained  by  the  Department  of  Public  Welfare  were 
sustained.  Also,  the  Commissioner  of  Public  Welfare  was  suc- 
cessful in  the  one  appeal  taken  by  him  from  the  denial  of  an  order 
of  filiation. 

During  the  year  the  number  of  old  appeals  pending  upon  our 
calendars  was  reduced  substantially.  Motions  to  dismiss  such  ap- 
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peals  for  lack  of  prosecution  were  granted  or  stipulations  to  that 
end  executed,  to  the  number  of  124.  These  efforts  will  be  con- 
tinued until  our  calendars  contain  only  current  or  live  appeals. 

Among  the  important  appeals  decided  in  1938  are  the  fol- 
lowing : 

New  York  Rapid  Transit  Corporation  v.  Neiv  York  City,  303 
U.  S.  573.  The  Supreme  Court  of  the  United  States  unanimously 
upheld  the  constitutionality  of  the  3%  tax  on  the  gross  receipts  of 
utilities  imposed  by  the  City  for  the  purposes  of  unemployment 
relief,  against  the  contention  that  it  violated  the  equal  protection 
clause  and  the  due  process  clause  of  the  United  States  Constitution. 
As  a  result  of  this  decision,  revenues  for  unemployment  relief 
collected  under  the  statute  over  a  period  of  four  years  are  con- 
firmed to  the  City  and  the  possibility  of  refunding  them  to  the 
taxpayers  has  been  removed. 

Matter  of  Becker  v.  Eisner,  277  N.  Y.  143.  The  Court  held 
imconstitutional  as  in  violation  of  Art.  Ill,  §  17,  of  the  Constitu- 
tion, Laws  of  1935,  ch.  257,  giving  permanency  of  tenure,  without 
examination,  to  all  teachers  employed  by  the  Board  of  Higher 
Education. 

Matter  of  Sheridan  v.  McElligott,  278  N.  Y.  59.  The  Court 
held  that  the  power  of  the  Fire  Commissioner  to  grant  pensions 
to  widows  of  firemen  where  death  resulted  during  the  performance 
of  active  duty  w-as  a  discretionary  power  and  that  the  Commis- 
sioner's determination  that  death  had  not  resulted  from  such 
causes  was  not  subject  to  reversal  by  a  jury's  verdict  in  a  man- 
damus proceeding. 

Taylor  v.  Ryan,  278  N.  Y.  641.  The  Board  of  Education  in 
awarding  a  contract  for  the  construction  of  a  school  building  was 
held  empowered  to  award  the  contract  to  a  person  other  than  the 
lowest  bidder  if  it  had  reason  to  believe  that  the  award  of  the 
contract  to  the  lowest  bidder  would  cause  the  completion  of  the 
project  to  be  impeded  by  labor  troubles. 

Btioneto  v.  Buoneto,  278  N.  Y.  284.  The  Domestic  Relations 
Court  of  the  City  of  New  York  was  held  empowered  to  grant  re- 
lief at  the  suit  of  a  wife  about  to  become  a  public  charge  against 
a  non-resident  husband,  it  being  sufficient  that  he  was  served  with 
process  within  the  City  limits. 
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Matter  of  Bush  Terminal  Company,  93  F.  (2d)  661.  In  a 
bankruptcy  proceeding,  the  City's  claim  for  sales  taxes  on  sales 
from  a  subsidiary  company  to  its  own  parent  was  upheld  against 
the  contention  that  the  corporate  fiction  should  be  disregarded  and 
no  actual  sale  deemed  to  have  occurred. 

Matter  of  Kesbec  Inc.  v.  McGoldrick,  278  N.  Y.  293.  Where 
a  seller  of  gasoline  had  collected  sales  taxes  in  excess  of  the  re- 
quirements of  law  and  upon  an  invalidation  of  the  Comptroller's 
regulation  under  which  the  seller  had  acted,  the  latter  found  itself 
in  possession  of  a  sum  of  money  representing  collections  which 
should  not  have  been  exacted.  It  was  held  that  the  Comptroller 
had  a  right  to  such  excessive  collections  and  that  the  seller  must 
remit  them,  such  remission  being  a  defense  against  any  claims 
which  purchasers  might  assert  against  the  seller. 

Matter  of  Bird  v.  McGoldrick,  277  N.  Y.  492,  1 16  A.  L.  R. 
1059.  The  Clerk  of  one  of  the  Municipal  Courts  was  held  respon- 
sible for  sums  lost  to  the  City  by  the  embezzlement  of  one  of  his 
subordinates  although  the  Clerk  had  no  power  to  select  the  sub- 
ordinate but  was  required  to  take  him  from  a  civil  service  list. 

Matter  of  Smith  v.  Morgan,  278  N.  Y.  667.  The  action  of 
the  City  in  pursuit  of  its  efforts  to  clear  of  traffic  impediments  the 
approaches  to  the  Lincoln  Tunnel  by  abolishing  the  street  market 
in  Ninth  Avenue  known  as  "Paddy's  Market"  was  upheld,  the 
Court  declaring  that  the  Commissioner  of  Markets  could  not  be 
compelled  to  issue  a  license  for  a  public  market  at  any  other  loca- 
tion than  those  specifically  mentioned  in  the  resolution  of  the 
Board  of  Estimate  of  February  3,  1938. 

People  v.  Cohen,  255  App.  Div.  485.  The  Appellate  Divi- 
sion, Second  Department,  upheld  the  licensing  of  electrolysists  by 
the  Department  of  Health,  pursuant  to  Sanitary  Code  §  335.  The 
Court  held  the  practice  of  electrolysis  was  a  type  of  beauty  culture. 

CLAIMS  AND  JUDGMENTS— Harold  N.  Whitehouse,  Assist- 
ant in  Charge. 

To  this  division  are  assigned  for  collection  upwards  of  1200 
afifirmative  claims  annually.  It  also  has  charge  of  proceedings  in 
the  Surrogate's  Courts,  matters  relating  to  public  relief  and  wel- 
fare, the  collection  of  judgments  and  orders  for  costs  and  the 
service  of  legal  processes. 
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Each  of  the  four  Assistants  has  become  a  specialist  in  certain 
branches  of  the  work  which  enables  us  to  dispose  of  more  than 
1,000  claims  and  matters  per  year.  That  they  are  handled  suc- 
cessfully is  shown  by  the  fact  that  in  1938  the  City  recovered 
judgment  in  more  than  90%  of  all  cases  tried.  Collections  are 
approximately  $85,000  annually. 

On  January  1,  1938  a  legal  bureau  was  established  in  the 
Department  of  Welfare  under  the  supervision  of  the  head  of  this 
division.  The  increase  of  home  relief  fraud  claims  made  this 
necessary.  The  new  bureau  works  in  close  cooperation  with  the 
Division  of  Special  Investigations  where  the  claims  originate,  and 
has  immediate  access  to  the  records.  Speed  is  essential  because  a 
majority  of  claims  are  against  concealed  bank  accounts  which  will 
disappear  unless  levied  upon  promptly.  Too  often  recipients  of 
relief  are  unwilling  to  repay  the  City's  contributions  even  when 
they  have  become  financially  able  to  do  so  through  inheritance  or 
otherwise. 

Frequently  the  concealed  assets  are  brought  to  light  by  the 
death  of  the  recipient  and  when  found  there  are  still  obstacles  to 
be  overcome.  If  the  assets  are  small,  bills  for  funeral  expenses  and 
attorneys'  fees  are  sufficient  to  eat  up  the  whole  estate  and  there 
is  nothing  left  to  reimburse  the  City  for  its  relief  or  Old  Age 
Assistance  payments.  Upon  our  representations,  the  courts  are 
now  limiting  funeral  and  administration  expenses  to  a  sum  com- 
mensurate with  the  size  of  the  estate,  and  under  this  ruling  sub- 
stantial collections  are  being  made. 

Many  claims  are  litigated  for  City  hospitals.  One  group  is 
predicated  upon  assignments  by  patients  which  provide  that  an 
amount  equal  to  the  hospital  bill  shall  be  held  in  trust  by  the 
attorney  when  he  makes  a  collection  from  a  third  party.  Some 
attorneys  have  refused  to  comply,  but  in  all  cases  thus  far  tried 
the  courts  have  upheld  the  hospitals'  claims. 

Actions  based  upon  §  189  of  the  Lien  Law,  which  gives  hos- 
pitals a  lien  upon  a  recovery  obtained  by  a  patient  against  a  third 
party,  are  more  novel  and  more  diffixult. 

When  a  child  is  injured,  it  is  customary  for  a  father  to  bring 
suit  on  behalf  of  the  child  and  a  second  suit  in  his  own  name  for 
doctors'  bills  and  other  expenses.  Attorneys  for  plaintiffs  argued 
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that  the  Hen  could  attach  only  to  the  suit  for  expenses  brought  by 
the  father  in  his  own  name.  If  this  were  so  a  settlement  of  the 
infant's  case  could  be  made  large  enough  to  satisfy  the  father  and 
his  own  suit  could  be  discontinued  ostensibly  without  payment. 
There  would  be  no  money  from  which  the  hospital  bill  could  be 
collected.  An  action  involving  these  points  was  tried  before  Mr. 
Justice  Black  who  rendered  a  decision  in  favor  of  the  City. 

Another  attempt  to  evade  the  payment  of  a  hospital  bill  was 
frustrated  because  the  word  "hospital"  as  used  in  the  Lien  Law 
was  interpreted  by  the  Court  as  meaning  the  City's  hospital  system 
rather  than  one  building  or  unit.  The  Lien  Law  provides  that 
notice  must  be  given  to  the  person  to  be  charged  with  the  bill 
within  5  days  after  the  patient  has  been  discharged.  In  the  case  in 
question  the  patient  was  transferred  from  one  City  hospital  to 
another  for  different  treatment.  On  the  records  of  the  first  insti- 
tution he  was  marked  "discharged".  The  defendant  claimed  that 
he  was  not  liable  for  the  bill  of  the  second  hospital.  Mr.  Justice 
Shientag  upheld  this  department's  contention  that  the  various 
units  were  all  members  of  one  hospital  system  and  that  the  patient 
was  not  discharged  in  the  sense  of  the  statute  until  his  treatment 
was  complete. 

Still  another  attempt  to  evade  a  hospital  bill  was  based  on 
the  provision  of  the  Lien  Law  that  no  lien  shall  attach  when  the 
recovery  is  less  than  $300.  A  bonding  company  settled  with  the 
injured  person  for  $300  but  paid  an  additional  $100  to  a  trust- 
worthy friend  who  in  turn  passed  it  on  to  the  claimant.  When 
these  facts  were  about  to  be  brought  out  in  Court  the  defendant 
admitted  that  the  settlement  was  for  the  full  amount  of  $400  and 
consequently  that  the  City's  claim  was  payable  from  the  fund. 
Such  bare-faced  attempts  to  evade  the  plain  provisions  of  the  law 
are  a  disgrace  to  the  legal  profession. 

Another  form  of  evasion  is  the  effort  to  settle  for  an  injury 
upon  a  promise  to  the  injured  person  that  the  hospital  bill  would 
be  paid.  In  the  past  year,  we  have  brought  suit  against  such  de- 
fendants, invoking  the  ancient  doctrine  of  an  agreement  made  for 
the  benefit  of  a  third  party,  as  enunciated  in  Lawrence  v.  Fox, 
20  N.  Y.  268.  The  doctrine  was  held  applicable  to  this  situation 
and  the  City  obtained  a  decision  in  its  favor.  An  appeal  to  the 
Appellate  Term  is  now  pending. 
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The  settlement  of  estates  in  which  the  City  has  an  interest 
presents  many  legal  problems  and  results  in  the  acquisition  by  the 
City  of  a  miscellany  of  stocks,  bonds,  promissory  notes,  assign- 
ments of  mortgages,  etc.  In  the  past  year  the  City  became  the 
owner,  through  the  estate  of  the  late  Theodore  A.  Metz,  of  the 
popular  Spanish  American  War  song,  "There  Will  Be  a  Hot  Time 
in  the  Old  Town  Tonight". 

A  legal  question  not  yet  determined  is  the  ownership  of  the 
proceeds  of  industrial  life  insurance  policies.  Such  policies  do  not 
name  beneficiaries,  but  authorize  insurers  to  make  payment  to  the 
estate  of  the  deceased  or  to  a  person  the  insured  considers  equita- 
bly entitled  to  receive  them.  We  hope  to  obtain  a  definition  of  the 
rights  of  the  respective  parties  in  such  cases  through  an  action 
now  pending  in  connection  with  the  Estate  of  Caroline  Pullis,  a 
recipient  of  old  age  assistance,  who  died  leaving  several  industrial 
life  policies,  which  were  paid  to  Mrs.  Pullis'  children.  The  City 
filed  a  proof  of  claim  on  behalf  of  the  Commissioner  of  Welfare 
for  reimbursement  of  payments  made  to  Mrs.  Pullis  during  her 
lifetime.  Discovery  proceedings  against  the  children  are  pending. 

The  estate  of  Mary  Strong  Shattuck  presents  the  question  of 
the  proper  distribution  of  the  corpus  of  life  estates  created  under 
a  will.  Mrs.  Shattuck,  the  daughter  of  the  late  Mayor  Strong, 
bequeathed  $25,000  to  Bellevue  Hospital,  $25,000  to  the  Fire 
Department  Pension  Fund  and  $25,000  to  the  Police  Department 
Relief  Fund  after  having  created  several  life  estates.  Assets  were 
not  sufficient  to  set  up  the  life  estates  and  pay  the  specific  bequests 
in  full.  The  will  provided  that  upon  the  termination  of  the  life 
estates  the  corpus  of  each  should  become  a  part  of  the  residuary 
estate.  This  department's  contention  that  the  corpus  of  the  life 
estates  should  be  used  to  complete  the  specific  bequests  before  re- 
verting to  the  residuary  estate  was  upheld  by  the  Surrogate. 

Judgments  in  favor  of  the  City  obtained  by  this  division  to- 
gether with  judgments  for  costs  forwarded  to  it  from  other  divi- 
sions number  approximately  2,000  a  year.  Executions  are  issued 
in  all  cases  in  which  payment  is  not  made  promptly  and  supple- 
mentary proceedings  are  instituted  when  justified.  Collections 
from  this  source  amount  to  approximately  $25,000  per  year. 

The  division  handles  also  a  great  volume  of  miscellaneous 
business  such  as  actions  in  connection  with  leases  and  permits, 
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trespass,  water  charges,  damages  from  leakage,  cost  of  repairing 
pavements,  wharfage  charges,  etc.,  etc. 

The  bulk  of  these  matters  require  the  aid  of  process  servers. 
Some  5,000  services,  in  all  parts  of  the  City,  are  made  annually 
by  the  4  process  servers  assigned  to  the  division,  but  we  are  having 
difficulty  in  keeping  abreast  of  our  work.  We  could  use  2  more 
process  servers  with  advantage.  Collections  resulting  from  pro- 
cesses which  they  would  serve  would  pay  their  salaries  several 
times  over. 

CONDEMNATION — Julius  Isaacs,  Assistant  in  Charge. 

When  the  new  Charter  went  into  effect  on  January  1,  1938 
the  Condemnation  division  was  reorganized  to  take  over  all  gen- 
eral real  estate  litigation  in  addition  to  condemnation  proceedings. 

With  the  authorization  of  new  public  improvements  the  re- 
quirements for  speed  and  economy  have  become  more  insistent. 
The  division  has  met  these  demands  with  redoubled  effort,  notably 
in  connection  with  housing  or  slum  clearance  proceedings  and  with 
the  development  of  arteries  leading  to  the  World's  Fair. 

The  division  has  continued  to  acquire  title  for  streets,  parks, 
parkways,  airports,  subways,  tunnels,  schools,  markets  and  for 
other  diversified  City  purposes.  We  have  consulted  with  represen- 
tatives of  other  City  departments  in  advance  of  the  institution  of 
proceedings,  and  are  constantly  available  to  other  departments  for 
such  advice  and  consultation. 

Matters  of  major  importance  handled  by  this  division  which 
have  been  commented  on  previously  in  this  project  at  pages  12,  13 
and  14  are  the  Red  Hook  Housing  Project,  "Larceny"  Park  at 
Rockaway,  Gerritsen  Basin,  Bergen  Beach  and  the  securing  of  a 
clarification  of  the  law  of  fixtures  in  condemnation  proceedings. 

Marine  Park  {Larceny  Park). 

We  can  report  definite  progress  with  respect  to  this  notorious 
proceeding.  A  saving  of  more  than  $500,000  was  effected  as  a 
result  of  the  revision  of  the  awards  made  by  Mr.  Justice  May. 
The  trial  was  commenced  March  16,  1931  and  concluded  on  Febru- 
ary 15,  1932.  On  December  30,  1933,  Judge  May  fixed  the  ten- 
tative awards  at  $681,772.79.    On  the  hearing  of  objections  the 
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City  made  claim  to  a  portion  of  the  land  taken  and  introduced 
additional  testimony  to  show  that  the  tentative  awards  were  grossly 
excessive.  In  his  final  decision  May  5,  1938,  Judge  May  sus- 
tained the  City's  contention  on  the  issue  of  title  and  made  a  re- 
duction of  $343,267.79  in  the  principal  of  awards.  As  interest 
runs  from  July  1,  1930  the  total  saving  is  more  than  $500,000. 

The  City  contends,  however,  that  even  these  reduced  awards 
are  grossly  excessive.  At  the  time  of  the  purchase  by  Bayside 
Estates,  Inc.,  the  largest  claimant,  and  for  two  years  thereafter, 
the  property  owned  by  it  had  an  assessed  valuation  of  $75,000. 
The  property  was  originally  purchased  by  one  Louis  Becker  in 
1927  for  $10,000  in  cash  and  $50,000  in  purchase  money  mortgage. 
The  property  was  then  assigned  to  Bayside  Estates,  Inc.,  of  which 
Alexander  Cohen  was  president.  The  revised  award  is  $295,444 
which  has  been  appealed  by  the  City. 

(Gerritsen  Basin)  Jamaica  Bay  Nos.  1  and  2. 

This  proceeding,  involving  intricate  and  difficult  issues  as  to 
title,  consumed  43  days  of  trial  with  almost  3,000  pages  of  testi- 
mony and  over  700  exhibits,  and  resulted  in  a  complete  victory 
for  the  City.  About  1800  acres  of  land  and  land  under  water, 
now  comprising  the  Floyd  Bennett  Airport,  Flatbush  Avenue 
Extension  and  the  new  Marine  Park  in  Brooklyn  were  involved, 
for  which  claimants  demanded  $5,914,982.38  which  with  interest 
would  amount  to  approximately  $9,000,000.  The  Court  sustained 
the  City's  title  and  dismissed  the  claim  at  the  same  time  granting 
fair  awards  to  some  small  owners  whose  titles  were  not  in  dispute. 

The  trial  required  an  extensive  inquiry  into  the  early  Colonial 
history  of  New  York,  the  successive  Dutch  and  English  invasions, 
expert  testimony  as  to  chirography,  translation  of  ancient  Dutch 
patents  and  the  relation  of  early  monuments  to  the  present  day 
street  system. 

Soundvieii'  Park. 

This  case  involved  title  to  land  under  water  in  the  Bronx 
River,  claimed  by  the  City  through  ancient  patents  from  the 
Colonial  governors  to  the  former  town  of  Westchester.  Title  was 
claimed  by  the  private  owner  of  the  upland  through  a  State  patent 
and  an  alleged  prior  grant  from  the  Crown.    The  Court  decided 
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title  from  the  Crown  carried  it  to  high  water  mark  and  title  to  the 
land  under  water  was  in  the  City.  An  appeal  by  the  claimant  is 
now  pending. 

Queensbridgc  Housing. 

Fifty  acres  of  land,  partly  vacant  and  partly  improved,  were 
acquired.  The  approval  of  the  United  States  Housing  Authority, 
the  authorization  of  the  Board  of  Estimate  and  the  institution  of 
the  proceedings  all  took  place  on  the  same  day.  The  trial  was 
begun  on  June  20,  1938  and  on  July  30,  the  final  decree  was  filed. 
The  total  awards  were  $2,018,785.00.  The  bare  recital  of  these 
facts  shows  the  fine  cooperation  existing  between  the  City  and  the 
Federal  Authority. 

Arteries  to  the  World's  Fair. 

Preparations  for  the  World's  Fair  were  begun  with  the  ac- 
quisition of  the  site  last  year.  New  highways  have  been  required 
to  accommodate  increased  traffic.  Most  significant  of  these  are 
Meeker  Avenue  Bridge  Approach  and  Meeker  Avenue  Widening, 
Circumferential  Highway,  Connecting  Highway  and  Shore  Road 
Extension. 

The  Meeker  Avenue  Bridge  Approach  will  connect  downtown 
Brooklyn  with  the  World's  Fair.  It  runs  from  Vandervoort 
Avenue  on  the  Brooklyn  side  across  Newtown  Creek  to  Laurel 
Hill  Boulevard  in  Queens,  where  it  will  join  the  Connecting  High- 
way leading  to  the  World's  Fair.  On  the  Brooklyn  side  the  bridge 
approach  will  be  connected  with  the  newly  widened  Meeker 
Avenue.  The  acquisition  was  of  206  substantial  parcels  of  prop- 
erty, the  major  portion  of  which  comprised  large  industrial  plants 
on  both  sides  of  Newtown  Creek.  The  awards  were  $574,802.,  as 
against  the  City's  estimates  of  $468,280.,  and  claimants'  estimates 
of  $1,095,412. 

Shore  Road  Extension.  The  City  acquired  for  the  ex- 
tension of  Shore  Road  from  Dyker  Beach  Park  to  Bensonhurst 
Park,  upland,  filled  land  and  land  under  water,  310  feet  wide,  for 
the  length  of  the  proceeding.  This  is  a  part  of  the  Circumferential 
Highway  system  leading  to  the  World's  Fair  which  will  run  along 
the  outer  circumference  of  Brooklyn  and  Queens.  Many  diflficult 
questions  of  valuation  of  land  under  water  and  riparian  rights  were 
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adjudicated.  106  parcels  of  property  were  taken  and  awards  of 
$1,010,453  were  made  as  against  the  City's  estimates  of  |921,512., 
and  claimants'  estimates  of  $2,071,519. 

Town  of  M orrisania  Street  Closings. 

Because  final  maps  of  the  Borough  of  the  Bronx  were  alleged 
in  many  instances  not  to  correspond  with  the  lines  laid  out  on 
certain  private  property  maps,  it  has  been  the  custom  in  the  past 
for  the  courts  to  grant  mandamus  orders  directing  the  Corpora- 
tion Counsel  to  institute  proceedings  to  assess  damages  by  reason 
of  the  closing  of  these  strips  under  L.  1895,  ch.  1006.  Such  pro- 
ceedings required  the  assessment  of  damages  as  of  the  date  of 
closing,  which,  in  many  instances,  was  more  than  30  years  before 
the  institution  of  the  proceeding.  Fantastic  awards  for  damages 
,vere  often  made  resulting  in  burdensome  assessments  on  present 
holders  of  abutting  properties. 

In  Matter  of  Bittler  (Uncas  Street),  254  App.  Div.  851,  the 
Appellate  Division  for  the  first  time  reversed  a  mandamus  order 
on  the  ground  that  the  lines  of  the  final  map  coincided  with  the 
lines  of  the  pre-existing  street  and  that,  consequently,  there  had 
been  no  closing  and  no  need  to  assess  damages.  This  decision 
eliminates  the  possibility  of  street  closing  proceedings  in  the  23rd 
and  24th  Wards  of  the  Borough  of  Bronx,  because  it  holds  that 
existing  streets  follow  the  lines  of  streets  as  laid  out  by  the  Town 
of  Morrisania  and  that  the  tax  maps  do  not  determine  the  official 
lines. 

In  Matter  of  City  of  New  York  (Old  Third  Avenue),  254 
App.  Div.  841,  the  Appellate  Division  unanimously  reaffirmed  its 
decision  as  to  the  measure  of  damages  in  the  former  appeal,  241 
App.  Div.  13,  and  left  open  the  question  as  to  interest  and  the 
off-set  by  the  City  for  beneficial  use  and  occupation.  This  decision 
will  reduce  awards  to  a  reasonable  compensation  for  actual  damage. 
They  should  not  exceed  5%  of  those  made  under  the  old  ruling. 

Elevated  Spur  Removals. 

Trials  involving  the  amount  of  damages  to  be  paid  by  the 
City  for  the  demolition  of  the  34th  Street  "L"  spur  and  the  53rd- 
59th  Street  "L"  spur,  were  completed  in  the  Supreme  Court,  New 
York  County.    Tentative  decrees  of  $434,561.60  and  $461,179.62 
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respectively,  were  entered  after  these  trials.  The  conclusion  of 
these  two  proceedings,  the  trials  of  which  were  long  postponed 
because  of  the  pendency  of  appeals  in  the  42nd  Street  spur  pro- 
ceeding and  the  pendency  of  Unification  negotiations,  brings  to  an 
end  the  first  phase  of  the  City's  Elevated  removal  program.  The 
second  phase  in  this  program  begins  with  the  demolition  of  the  en- 
tire Sixth  Avenue  Elevated  Railroad  to  which  reference  is  made 
above. 

Wards  Island  Park. 

Claims  aggregating  $275,000  were  made  for  certain  land 
under  water  abutting  the  City's  upland  upon  the  theory  that  the 
water  lots  were  free  of  riparian  rights  by  reason  of  a  judgment 
recovered  in  1872  and  because  the  water  lots  were  filled  in  by  the 
State  as  lessee  of  the  City. 

The  Court  awarded  only  $1.00  for  each  lot  acquired  and  held 
that  the  State  grant  was  a  nullity  where  it  purported  to  grant  land 
under  water  in  front  of  upland  lots  in  other  hands ;  that  by  filling 
in  these  lots  the  City  acquired  title  by  adverse  possession ;  that,  in 
any  event,  the  water  lots  were  burdened  with  riparian  rights  of 
the  City  as  upland  owner. 

Queens  Midtoivn  Tunnel. 

The  City  acquired  properties  for  approaches  to  Queens  Mid- 
town  Tunnel,  both  the  Manhattan  and  Queens  ends.  They  ex- 
tended along  Borden  Avenue  in  Queens  from  the  United  States 
Bulkhead  line  of  the  East  River  to  the  intersection  of  Vernon  and 
Jackson  Avenues  and  the  approach  to  the  Meeker  Avenue  Bridge. 
Title  was  vested  on  March  11,  1938,  and  the  trial  of  the  proceeding 
commenced  on  April  22,  1938,  five  weeks  after  vesting.  Awards 
aggregated  approximately  10%  over  the  City's  figures  and  were 
well  within  the  assessed  values.  This  is  the  first  tunnel  proceed- 
ing conducted  by  the  City  of  New  York. 

Streets  and  Highways. 

The  proceeding  for  the  acquisition  of  the  Ferry  Point  ap- 
proach to  the  Whitestone  Bridge  was  completed.  In  this  pro- 
ceeding claims  were  advanced  by  the  property  owners  for  the 
entire  water  front  amounting  to  over  700,000  square  feet.  After 
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a  lengthy  trial  the  Court  found  title  to  over  one-half  of  this  land 
to  be  in  the  City. 

The  widening  of  Henrj-  Hudson  Parkway  was  also  com- 
pleted. This  was  made  necessary  by  the  double  decking  of  the 
bridge. 

Three  proceedings  involving  upwards  of  1200  parcels  of  land 
were  started  during  this  year  and  prepared  for  trial.  These  were 
(1)  the  extension  of  Bronx  River  Parkway  (2)  the  extension 
of  the  Hudson  River  Parkway  and  (3)  the  widening  of  the 
Eastern  Boulevard,  Southern  Boulevard  and  Whitlock  Avenue. 

In  the  Hurst  and  Rector  Streets,  Staten  Island  Condemnation 
proceeding,  in  order  to  establish  the  consequential  damage  claimed 
by  an  ice  manufacturing  plant,  by  reason  of  the  acquisition  of 
a  small  portion  of  their  well,  it  became  necessary  to  study  the 
question  of  the  geological  formation  of  all  of  Staten  Island  to 
determine  the  presence  of  water  at  a  relocated  property. 

General  Real  Estate  Litigation. 

The  activities  of  the  division  have  been  extended  to  include 
many  new  forms  of  real  estate  litigation  including  collection  of 
rents  for  piers;  actions  in  waste  and  ejectment;  actions  to  remove 
obstructions  in  public  streets ;  and  actions  for  various  Authorities. 

The  division  has  also  undertaken  suits  to  recover  street  parcels 
which  have  been  occupied  by  adverse  claimants  and  has  continued 
to  represent  the  various  ^Authorities  in  suits  against  them  involv- 
ing damages  to  real  estate. 

In  the  case  of  the  Coney  Island  Volunteer  Fire  Department, 
we  have  asserted  the  City's  right  of  reverter  to  a  parcel  originally 
deeded  by  the  City  to  a  volunteer  fire  association  during  its  fire 
fighting  activities.  A  decision  by  Judge  Harry  E.  Lewis  in  1939 
granted  judgment  to  the  City.  We  were  able,  after  15  years  of 
litigation,  to  sustain  the  City's  title,  after  an  attempt  in  1925  by  a 
former  Corporation  Counsel,  based  on  an  erroneous  theory,  had 
failed. 

In  the  course  of  the  year  suits  were  brought  by  claimants  in 
condemnation  proceedings  to  test  the  validity  of  options  given  to 
the  City  to  purchase  awards.  The  options  were  sustained  by  the 
Supreme  Court  and  are  now  on  appeal  to  the  Appellate  Division. 


37 


Appeals. 

In  Matter  of  City  of  New  York  {Neptune  Avenue),  254 
App.  Div.  690,  the  Court  held  that  a  restaurant  structure  on  a  pier 
below  high  water  line  was  not  a  proper  riparian  use  and  denied 
compensation,  even  though  the  structure  had  been  erected  under  a 
permit  from  the  Dock  Department.  An  appeal  is  pending  in  the 
Court  of  Appeals. 

In  City  of  New  York  v.  Wilson,  278  N.  Y.  86,  the  Court  of 
Appeals  upheld  the  City's  contention  that  city-owned  land  under 
water  on  the  East  River  waterfront  had  been  inalienable  since  1871 
and  that  thereafter  title  by  adverse  possession  could  not  be  obtained 
against  the  City. 

In  Matter  of  City  of  New  York  (East  124th  Street)  255 
App.  Div.  839,  the  Appellate  Division  sustained  the  condem- 
nation tribunal  in  denying  compensation  to  a  coal  company  for 
coal  pockets  and  other  structures  erected  and  maintained  upon 
inalienable  city-owned  waterfront  property. 

Significant,  too,  is  Matter  of  City  of  New  York  (Braddock 
Avenue),  278  N.  Y.  163,  in  which  the  Court  of  Appeals  held  that 
where  an  easement  burdened  strip  of  land  was  taken  for  public 
street  purposes,  the  fact  that  the  owner  of  the  strip  also  owned 
abutting  property  did  not  require  more  than  a  nominal  award  for 
the  strip.  In  the  past,  the  Trial  Terms  have  always  made  more 
than  nominal  awards  for  parcels  of  this  kind. 

In  Matter  of  City  of  Nezv  York  {Queens  Boulevard), 
254  App.  Div.  685,  the  Court  held  that  the  City  of  New  York, 
as  the  payee  of  an  award  in  a  condemnation  proceeding  is  en- 
titled to  the  benefit  of  the  time  limitation  set  out  in  the  statute, 
in  the  same  manner  as  any  private  party  who  is  the  wrongful 
recipient  of  an  award.  This  decision  was  aflfirraed  by  the  Court 
of  Appeals. 

CONTRACTS— AWm  McKinley  Sylvester,  Assistant  in  Charge. 

The  new  City  Charter  made  changes  in  forms  of  contracts, 
bids  and  proposals  and  the  procedure  to  be  followed  in  the  making 
of  awards,  thus  presenting  new  questions  to  this  division.  The 
creation  of  new  departments,  the  abolishment  of  others  and  the 
shifting  of  duties  from  one  agency  to  another  resulted  in  an 
unprecedented  number  of  requests  for  opinions. 
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The  new  Charter  does  not  compel  the  award  ol  a  contract  to 
the  lowest  bidder.  Section  343  (b)  authorizes  an  award  to  the 
lowest  responsible  bidder.  To  prevent  abuse  of  this  discretion,  the 
Board  of  Estimate  ruled  that  a  bidder  shall  not  be  disqualified  as 
not  responsible  except  upon  the  determination  of  a  board  consisting 
of  the  Comptroller,  the  Corporation  Counsel,  and  the  head  of  the 
agency  making  the  award.  It  also  approved  a  regulation  (Sec.  14) 
that  time  for  the  performance  of  a  contract  shall  not  be  extended 
for  a  period  of  more  than  sixty  days  without  the  approval  of  the 
same  board. 

Since  the  difference  between  bids  is  often  substantial,  and 
performance  bonds  are  no  longer  required,  the  new  board  has  a 
grave  responsibility  both  to  bidders  and  the  City.  It  has  recog- 
nized this  responsibility  and  held  many  meetings  to  consider  the 
questions  presented  to  it. 

The  work  of  the  division  had  been  so  well  advanced  during 
the  previous  four  years  that  despite  the  large  number  of  actions 
instituted  this  year  we  were  able  to  move  for  preferences  in  a 
number  of  our  cases.  This  is  a  healthy  departure  from  the  situ- 
ation which  confronted  the  division  when  this  administration  first 
came  into  office.  By  prompt  trial  of  cases  we  have  reduced  to  a 
minimum  the  difficulties  attendant  upon  the  death  or  disappearance 
of  important  witnesses  and  the  loss  of  valuable  records.  The  City 
has  saved  substantial  amounts  in  interest  in  cases  tried  and  has 
obtained  favorable  terms  in  cases  settled. 

During  the  year  87  cases  were  disposed  of  with  total  damages 
claimed  of  $11,660,183.  Total  recoveries  were  $746,622.  or  6.4% 
of  the  amount  claimed.  Several  of  the  cases  were  for  very  large 
amounts  and  had  been  pending  in  the  department  for  many 
years.  We  shall  be  able  to  meet  the  demands  of  next  year's  work 
with  a  cleaner  slate. 

Cases  of  unusual  interest  disposed  of  during  the  year  were  the 
following : 

Edward  V.  McGovern  v.  City.  This  case  has  had  a  long 
history.  The  plaintiff,  the  contractor  for  plumbing  work  for 
Rikers  Island  Penitentiary,  asked  $290,730.80  damages  for  wrong- 
ful termination  of  his  contract.     The  complaint  was  dismissed  on 
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the  ground  that  the  action  was  prematurely  brought.  160  Misc. 
714;  aff'cl  247  App.  Div.  775;  aff'd  272  N.  Y.  455. 

Subsequently  a  new  action  was  brought  and  tried  before  Mr. 
Justice  Steuer.  The  trial  which  lasted  six  weeks  necessitated  proof 
of  $8,000,000  worth  of  work  performed  over  a  period  of  three 
years  by  the  plaintiff  and  by  other  contractors,  whose  work  was 
tied  up  with  his. 

The  Court  denied  plaintiff  a  recovery,  and  awarded  judgment 
for  $66,533.  in  favor  of  the  City  on  its  counter-claim  for  liquidated 
damages  for  delay.  An  extra  allowance  of  $2,000.00  was  granted 
to  the  City  on  the  ground  that  the  case  was  an  unusually  difficult 
one  to  try. 

/.  A.  Kirsch  Ltd.  v.  Forbes.  The  plaintiff,  a  wholesale  pro- 
duce dealer,  sued  the  Commissioner  of  Purchase,  individually,  to 
recover  $54,000.  It  alleged  that  when  the  City  advertised  for  bids 
for  fruits  and  vegetables  its  bid  was  the  lowest  but  that  the  de- 
fendant without  right  or  reason  refused  to  award  any  contracts  to 
it. 

Mr.  Justice  Rosenman,  in  granting  the  City's  motion  for 
judgment  on  the  pleadings,  held  that  a  public  officer  is  not  respons- 
ible in  a  civil  suit  for  a  judicial  determination  however  erroneous 
or  malicious  it  may  be  and  that  a  low  bidder  has  no  cause  of 
action  for  prospective  profits.   99  N.  Y.  L.  J.  1334,  Mar.  18,  1938. 

French  v.  McGoldrick,  et  al.  was  a  taxpayer's  action  to  re- 
strain the  Board  of  Water  Supply  from  awarding  contracts  for  the 
construction  of  portions  of  the  Delaware  Aqueduct.  The  plaintiff 
contended  that  wage  schedules  filed  by  the  Comptroller  had  not 
been  fixed  in  conformity  with  §  220,  subd.  3  of  the  Labor  Law. 
He  sought  to  enjoin  the  Comptroller  from  certifying  contracts 
until  he  had  investigated  the  prevailing  rate  of  wages  in  the  coun- 
ties where  the  work  was  to  be  performed.  We  contended  that  the 
Labor  Law  did  not  require  the  Comptroller  to  hold  a  judicial  in- 
vestigation and  determination  before  fixing  schedules  of  wages  to 
be  annexed  to  contracts,  and  that  the  mere  fact  that  contract  rates 
were  not  identical  with  prevailing  rates  would  not  establish  illegal- 
ity. The  Appellate  Division,  reversing  an  order  of  Special  Term, 
denied  the  motion  for  an  injunction  pendente  lite  and  granted  the 
motion  to  dismiss  the  complaint  as  insufficient  on  the  theory  either 
of  fraud  or  illegality.  254  App.  Div.  744  (2nd  Dept.)  ;  affirmed 
278  N.  Y.  645. 
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The  division  also  acted  as  adviser  to  the  Board  of  Water 
Supply  in  conducting  negotiations  which  resulted  in  the  readvertise- 
ment  and  award  of  three  contracts  for  the  construction  of  sections 
of  the  West  Branch  Kensico  Tunnel  which  forms  an  important 
link  in  the  Delaware  Roundout  Water  Supply  Aqueduct,  which 
when  completed  will  add  540,000,000  gallons  a  day  to  New  York 
City's  present  water  supply. 

The  readvertising  resulted  in  a  saving  of  $1,318,000  on  the 
contracts  with  proportionate  savings  on  contracts  subsequently  ad- 
vertised and  to  be  let.  The  final  result  will  be  a  saving  to  the  City 
of  several  millions  of  dollars. 

Other  claims  against  the  City  totalling  $4,471,197.66  by  three 
contractors  in  connection  with  water  supply  contracts  were  settled 
at  a  cost  of  $114,962.  Since  this  settlement  was  accomplished 
without  suit  this  saving  is  not  reflected  in  the  statistical  data  of 
the  division. 

Rosoff  Tunnel  Corp.  v.  City.  This  was  an  action  to  recover 
the  sum  of  $2,301,632.05  under  various  contracts  for  the  con- 
struction of  Manhattan  Intercepting  sewers  for  Ward's  Island 
Sewage  Treatment  Works.  Over  sixty  items  of  damage  were 
specified  based  on  misrepresentations  in  the  plans,  additional  work 
and  failure  to  furnish  a  substantial  portion  of  the  site.  We  settled 
all  claims  for  $266,393.55,  an  amount  which  was  clearly  due  for 
extra  work,  and  because  of  delays  which  were  caused  by  the  failure 
of  the  City  to  obtain  necessary  easements. 

Hoffman  and  Co.  v.  City  and  Hartford  Accident  and  In- 
demnity Company.  Plaintiff  had  a  contract  for  electrical  work  in 
the  Biological  and  Research  Laboratory  of  the  Willard  Parker 
Hospital.  After  being  on  the  job  for  about  six  months  the  con- 
tractor claimed  that  it  had  been  unduly  delayed  and  notified  the  City 
of  New  York  that  it  was  quitting.  The  City  denied  it  had  caused 
the  delay  and  notified  the  contractor  that  it  would  hold  it  respon- 
sible for  the  increased  cost  of  finishing  the  job. 

Plaintiff  asked  lost  profits  of  $7,300.  The  City  counterclaimed 
for  $10,980,  being  the  increased  cost  of  completion.  The  Trial 
Court  held  that  the  City  of  New  York  had  not  been  guilty  of  un- 
due delay.  The  complaint  was  dismissed  and  judgment  rendered 
in  favor  of  the  City  for  $13,000  representing  the  full  excess  cost 
with  interest. 
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Cauldwell-Wingate  Co.  v.  City.  The  plaintiff  had  previously 
brought  an  action  for  damages  for  breach  of  its  contract  for  the 
construction  of  the  Municipal  Building  in  Brooklyn.  The  Trial 
Term  found  that  the  City  of  New  York  had  breached  its  contract 
but  that  the  plaintiff  by  accepting  final  payment  under  the  contract, 
concurrently  with  the  execution  of  a  release,  had  lost  its  right  to 
recover  such  damages.  This  ruling  was  sustained  by  the  Court  of 
Appeals.  269  N.  Y.  539. 

Plaintiff  then  commenced  a  new  action  to  rescind  the  receipt 
and  the  release  and  to  recover  the  damages  sought  in  the  previous 
action.  It  alleged  that  it  accepted  the  final  payment  in  reliance 
upon  the  statement  of  the  disbursing  clerk  that  it  would  not  thereby 
prejudice  its  right  to  assert  additional  claims  if  a  reservation  to 
that  effect  was  inserted  in  the  release.  The  City  moved  to  dismiss 
the  complaint  on  the  ground  that  there  was  a  prior  adjudication  on 
the  merits.  Special  Term  denied  the  motion.  The  Appellate  Divi- 
sion reversed  and  held  that  since  the  equitable  considerations  could 
have  been  litigated  in  the  previous  action  to  defeat  the  City's  de- 
fense, they  were  not  available  as  a  cause  of  action  to  accomplish 
the  same  result.  252  App.  Div.  559  (1st  Dept.);  affirmed  278 
N.  Y.  477. 

Konnosson  v.  City.  This  was  an  action  for  $150,000  for 
services  as  special  counsel  in  a  real  estate  proceeding.  Plaintiff 
claimed  that  he  was  requested  to  perform  these  services  by  two 
assistants  to  the  Corporation  Counsel  during  the  administration  of 
Mr.  Hilly.  The  City's  motion  for  summary  judgment  was  denied 
but  the  Appellate  Division  reversed  and  dismissed  the  complaint 
holding  that  plaintiff  had  failed  to  show  an  employment  in  accord- 
ance with  the  provisions  of  the  Charter,  since  such  assistants  have 
no  power  to  employ  special  counsel  unless  duly  authorized  by  the 
Corporation  Counsel.  254  App.  Div.  378. 

Brooklyn  Ash  Removal  Company  v.  City;  Louvin  Realty  Co. 
v.  City.  The  successful  defense  of  these  actions  has  been  described 
at  pp.  of  this  report.    The  settlements  arrived  at  disposed 

of  claims  against  the  City  aggregating  $4,660,588  for  total  pay- 
ments including  interest  of  $496,000,  which  was  little  more  than 
the  City  had  admitted  to  be  due. 

Del  Balso  Construction  Co.  v.  City.  This  division  handled 
the  appeals  in  this  case  to  the  Appellate  Division  and  the  Court  of 
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Appeals,  which  affirmed  the  decision  of  the  trial  court  dismissing 
the  complaint.  The  case  was  tried  by  the  division  of  Railroad  Con- 
struction Litigation  and  the  facts  will  be  found  in  the  report  of 
that  division. 

FRAA^CHISES — Herman  Horowitz,  Assistant  in  Charge. 

Activities  of  this  division  relating  to  one-way  avenues  have 
been  described  earlier  in  this  report.  See  pp.  17-18.  Other  cases 
and  matters  arising  during  the  year  are : 

Gas  and  Electricity. 

(a)  Staten  Island  Edison.  In  the  fall  of  1937  the 
Mayor  filed  a  complaint  with  the  Public  Service  Commission  con- 
cerning electric  rates  of  the  Staten  Island  Edison  Co.  This  utility 
is  part  of  the  well-known  Associated  Gas  &  Electric  system.  The 
City,  by  cross-examination  of  the  company's  witnesses,  demon- 
strated that  the  company's  rates  were  excessive.  Conference  with 
the  commission  and  the  company  ensued  and  as  a  result  the  com- 
pany agreed  to  reduce  its  rates  by  $500,000  a  year. 

(b)  Queens  Borough  Gas  &  Electric  Co.  In  1933  the 
Public  Service  Commission  ordered  a  temporary  decrease 
in  electric  rates  of  this  company.  A  certiorari  proceeding  was 
commenced  by  the  company  as  a  result  of  which  the  matter  was 
remanded  to  the  commission  for  further  testimony.  Hearings 
were  resumed  in  the  early  part  of  1935  and  continued  until  June, 
1938.  The  testimony  covered  some  5,500  pages  and  193  exhibits 
were  offered  in  evidence.  The  decision  of  the  commission  re- 
quired the  company  to  refund  the  monies  it  had  collected  from 
1933  to  1934  in  excess  of  the  rates  fixed  in  the  commisision's 
temporary  rate  order.  The  company  was  further  ordered  to  de- 
crease its  electric  rates,  but  the  gas  department  was  found  to  be 
earning  less  than  a  fair  return  and  an  increase  in  gas  rates  was 
permitted.  The  Mayor  filed  a  complaint  in  opposition  to  the  gas 
increase  as  a  result  of  which  an  investigation  was  ordered  and 
hearings  commenced.  The  reduction  in  electric  rates  will  result 
in  a  saving  to  consumers  of  approximately  §520,000  per  year. 

(c)  Brooklyn  Union  Gas  Co.  In  1933  the  Public 
Service  Commission  commenced  an  investigation  of  the  rates 
charged  by  this  company.    In  1934  the  commission  ordered  a  rate 
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reduction  of  5  per  cent  for  a  period  of  one  year.  The  company 
appealed  to  the  courts  and  the  matter  was  remanded  to  the  com- 
mission for  further  hearings.  The  resulting  rate  proceedings  con- 
tinued until  June  1937,  when  they  were  terminated  by  an  agree- 
ment requiring  the  company  to  refund  to  its  consumers  a  reduc- 
tion at  the  rate  of  4-1/2  per  cent  instead  of  the  5  per  cent  ordered 
by  the  commission.  One  of  the  reasons  assigned  by  the  company 
for  entering  into  this  agreement  was  its  desire  to  eliminate  the 
substantial  rate  case  expense  being  incurred. 

The  City's  hope  for  a  period  of  repose  was  short-lived.  On 
December  29,  1937  the  company  filed  new  rate  schedules  seeking 
an  increase  in  rates.  These  were  suspended  by  the  commission  and 
hearings  have  been  held  throughout  the  year. 

An  unusual  manoeuver  was  attempted  by  the  company  which 
if  successful  would  have  had  a  far-reaching  effect  in  enabling 
utility  companies  to  short-cut  their  proof  in  rate  cases  where  in- 
creases were  being  sought.  The  plan  was  to  prove  the  reproduc- 
tion cost  of  the  company's  properties  by  showing  that  the  assessed 
valuations  fixed  by  the  City  for  tax  purposes  were  really  its 
estimates  of  reproduction  cost.  Subpoenas  were  issued  and  served 
upon  two  of  the  City's  officials.  We  asked  that  the  matter  be 
heard  before  the  full  commission.  This  body  sustained  the  City's 
contention  and  ruled  that  reproduction  cost  could  not  be  established 
in  this  manner. 

Water  Rates. 

In  1937  the  Board  of  Aldermen  passed  an  ordinance  pur- 
porting to  decrease  the  City's  water  rates.  This  was  done  without 
the  prior  recommendation  of  the  Commissioner  of  Water  Supply, 
Gas  &  Electricity.  The  effect  of  these  reductions  would  have  been 
to  decrease  the  City's  general  revenues  by  some  $12,500,000.  The 
Law  Department  rendered  an  opinion  to  the  effect  that  the  ordin- 
ance was  invalid. 

Five  different  actions  and  proceedings  were  instituted  to  com- 
pel the  City  to  adopt  the  Board  of  Aldermen's  reduced  rate  sched- 
ule. All  of  them  were  successfully  defended  both  in  the  lower 
courts  and  on  appeal. 
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Buses. 

(a)  Queens  Motorization.  A  few  years  ago  a  four-zone 
motorization  plan  was  worked  out  for  the  borough  of  Queens 
and  operation  had  been  begun  in  three  zones.  The  franchise  for 
the  fourth  zone  was  revised  to  provide  a  more  detailed  plan  for 
the  recapture  of  these  routes  by  the  City  and  was  awarded  by  the 
Board  of  Estimate  to  North  Shore  Bus  Co.,  Inc. 

The  only  surviving  trolley  operations  (except  for  short  con- 
tinuations of  Brooklyn  routes)  are  the  so-called  "Steinway  Lines" 
of  the  New  York  and  Queens  County  Railway  Company  which 
have  been  in  receivership  since  1922.  A  plan  has  been  devised 
to  compromise  the  company's  tax  arrears  and  to  substitute  buses 
with  limited  franchises  for  trolley  cars.  The  perpetual  trolley 
franchises  will  be  surrendered. 

(b)  Interstate  Buses.  A  comprehensive  study  was  made 
of  interstate  bus  operations  to  determine  what  compensation 
operators  should  pay  for  use  of  the  City's  streets  and  related 
services.  A  resolution  fixing  compensation  was  prepared  and 
adopted  by  the  Board  of  Estimate.  Payments  will  add  about 
$80,000  a  year  to  the  City's  revenues  at  present  rates. 

One  of  the  interstate  bus  companies  commenced  an  action  to 
enjoin  the  collection  of  fees  on  the  following  grounds:  (1)  their 
imposition  is  in  violation  of  the  commerce  clause  of  the  federal 
constitution;  (2)  the  City  is  without  the  power  to  impose  these 
exactions;  (3)  if  the  City  has  the  power  it  may  be  exercised  by 
the  Council  and  not  the  Board  of  Estimate.  An  application  for  a 
preliminary  injunction  was  successfully  opposed.  The  company 
has  now  moved  for  judgment  on  the  pleadings  and  a  determination 
of  the  basic  legal  questions  by  the  Supreme  Court  is  expected 
shortly. 

Railroads. 

(a)  Street  Crossings.  An  unusually  large  number  of 
proceedings  was  commensed  during  the  year  to  require  railroads 
to  bear  part  of  the  expense  of  carrying  new  or  altered  streets 
acoss  their  rights  of  way.  In  the  past,  litigation  has  delayed  many 
of  these  improvements  for  many  years.  To  eliminate  delays  we 
adopted  the  policy  of  making  stipulations  with  the  railroad  com- 


45 


I>anies  which  permit  the  work  to  be  done  without  prejudice  to  the 
rights  of  either  party. 

A  court  application  to  compel  the  Long  Island  Rail  Road 
Company  to  comply  with  the  Transit  Commission's  order  to  carry 
Eliot  Avenue  across  to  its  right  of  way  was  withdrawn  after  the 
company  agreed  to  do  the  work. 

(b)  North  Beach  Airport.  Extensive  negotiations  were 
conducted  with  Brooklyn  and  Queens  Transit  Corporation 
with  regard  to  removal  of  their  trolley  tracks,  poles  and  wires 
within  the  airport  area.  The  company  was  prevailed  upon  to 
abandon  its  claim  that  the  City  was  not  authorized  to  condemn  its 
property  and  franchises,  thus  making  it  possible  to  proceed  with 
this  important  public  improvement. 

(c)  West  Side  Improvement  Agreement.  In  1929  an 
agreement  was  entered  into  between  the  City  and  the  New 
York  Central  Railroad  Company  for  the  removal  of  tracks 
from  11th  Avenue  in  the  Borough  of  Manhattan.  The  City  con- 
veyed numerous  parcels  of  real  property  to  the  railroad,  while  the 
company  undertook  to  perform  the  work.  The  railroad  was  to 
furnish  certificates  of  cost  to  be  credited  against  the  agreed  price 
for  the  City's  land. 

In  1930  a  dispute  arose  with  regard  to  the  method  of  com- 
puting interest  on  money  due  the  City.  In  addition,  some  of  the 
railroad's  bills  were  disallowed  by  the  comptroller's  office.  A  num- 
ber of  conferences  were  held  with  representatives  of  the  comptrol- 
ler and  the  company  and  a  satisfactory  settlement  of  this  long- 
standing controversy  was  arranged. 

(d)  Atlantic  Avenue  Elimination.  The  removal  of  vari- 
ous grade  crossings  on  the  Atlantic  Avenue  branch  of  the 
Long  Island  Rail  Road  Company  has  been  long  overdue.  Hear- 
ings were  held  before  the  Transit  Commission,  and  the  plan  calling 
for  a  two-track  depression,  presented  by  the  City,  was  approved. 
This  proceeding  was  begun  in  1924.  It  was  held  up  chiefly  be- 
cause of  lack  of  funds.  With  the  recent  approval  of  the  grade- 
crossing  constitutional  amendment  the  consummation  of  this  im- 
portant elimination  project  is  virtually  assured. 
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(e)  Land  Leases.  The  Staten  Island  Rapid  Transit 
Railway  Company's  lease  of  the  City's  land  at  St.  George  ferry, 
Staten  Island,  expired  in  1935.  A  dispute  arose  as  to  the  new 
rental.  Meanwhile  the  company  continued  to  use  this  properly 
without  paying  rent.  Negotiations  between  the  company,  the 
Comptroller,  the  Dock  Department  and  the  Law  Department  re- 
sulted in  a  report  to  the  Board  of  Estimate  recommending  a  settle- 
ment which  was  approved. 

Subsurface  Structures. 

(a)  Manhattan  Refrigerating  Company.  The  Board  of 
Estimate  authorized  the  construction  of  a  refrigerated  meat 
market  upon  a  City-owned  site  known  as  Gansevoort  Farmers' 
Square  and  approved  a  lease  of  the  premises  to  Cudahy  Pack- 
ing Co.  at  an  annual  rental  in  excess  of  $40,000.  The  Cudahy 
Company  was  obliged  to  move  its  existing  plant  on  Eleventh 
Avenue  to  make  way  for  the  West  Side  Improvement  eliminating 
"Death  Avenue." 

Construction  of  the  new  building  entailed  the  removal  of  re- 
frigeration pipes  of  the  Manhattan  Refrigerating  Company.  This 
corporation  sought  to  enjoin  the  project,  claiming  a  violation  of 
its  franchise  and  that  Gansevoort  Square  could  be  used  only  for 
agricultural  purposes.  The  latter  ground  was  also  made  the  basis 
of  a  companion  action  instituted  by  a  farmer. 

Plaintiffs'  motions  for  temporary  injunctions  were  denied. 
After  trial  judgment  was  rendered  for  the  City  in  both  actions. 

(b)  Street  Tunnels...  There  had  been  a  controversy  of 
long  standing  concerning  compensation  to  be  paid  by  two  de- 
partment stores  for  the  use  of  street  vaults  and  tunnels.  The 
Corporation  Counsel  was  a  member  of  the  committee  designated 
by  the  Board  of  Estimate  to  study  and  report.  As  a  result  of 
negotiations  the  owners  were  induced  to  offer  $46,755  for  past  use 
of  vaults  and  tunnels  and  to  increase  the  annual  payments  they 
had  been  making  theretofore.  The  Board  of  Estimate  accepted 
the  offer. 

Ferries. 

In  1921  the  City  entered  into  an  agreement  for  the  operation 
of  ferry  service  between  Tottenville,  Staten  Island  and  South 
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Amboy,  New  Jersey.  To  secure  faithful  performance  by  the 
company,  $25,000  security  was  deposited  with  the  City. 

An  action  was  instituted  in  1930  to  recover  this  deposit.  The 
City  resisted  on  the  ground  that  the  company  had  failed  to  perform 
its  contract  obligations.  The  company's  successors  urged  that  the 
franchise  grant  was  in  violation  of  the  commerce  clause  of  the 
Federal  Constitution  and  that  the  compact  between  the  states  of 
New  York  and  New  Jersey,  as  well  as  the  act  creating  the  Port 
of  New  York  Authority,  deprived  the  City  of  powers  it  might  have 
had.  Judgment  was  rendered  in  favor  of  the  City  after  trial.  The 
Appellate  Division  affirmed.  During  the  past  year  the  Court  of 
Appeals  added  its  affirmance  and  a  petition  for  a  writ  of  certiorari 
was  denied  by  the  Supreme  Court  of  the  United  States.  (Murray 
V.  City,  278  N.  Y.  474,  cert,  denied  304  U.  S.  583). 

Telephone  Rates. 

A  proceeding  was  commenced  by  the  Public  Service  Com- 
mission to  investigate  telephone  toll  rates  as  a  result  of  a  com- 
plaint with  regard  to  the  toll  charges  within  one  rate  step.  Inas- 
much as  the  New  York  Telephone  Co.,  which  serves  the  Citv, 
was  one  of  the  companies  involved,  this  division  participated  in  the 
hearings.  The  case  is  not  yet  concluded  and  will  continue  during 
the  next  year. 

Emergency  Taxes. 

Reference  was  made  in  last  year's  report  to  the  decision  in 
Rosenthal  v.  City,  98  N.  Y.  L.  J.  1904,  Nov.  30,  1937,  reversed 
252  App.  Div.  892,  in  which  the  Appellate  Division  held  that  un- 
franchised bus  operators  were  liable  for  the  gross  receipts  tax 
which  lawful  operators  must  pay.  The  Court  of  Appeals  reversed 
the  Appellate  Division  (277  N.  Y.  488)  on  April  12,  1938. 

GENERAL  LITIGATION— RusseW  Lord  Tarbox,  Assistant  in 
Charge. 

The  division  of  general  litigation  has  charge  of  litigated  and 
non-litigated  matters  of  the  most  general  character.  It  deals  with 
activities  ranging  from  birth  to  death. 
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Applications  for  birth  certificates  when  the  record  is  incom- 
plete, for  marriage  certificates  when  one  party  has  been  divorced, 
and  for  the  commitment  of  insane  persons  to  asylums  all  come 
before  us.  Wc  consider  also  many  questions  arising  in  the  settle- 
ment of  estates. 

The  division  acts  as  counsel  to  City  departments.  For  the 
Board  of  Education,  we  have  questions  as  to  sites  of  new  schools, 
transfer  of  pupils  to  less  crowded  buildings,  demands  of  teachers 
for  reinstatement  and  increased  pay,  and  the  constant  question  of 
who  shall  be  retained  and  who  suspended  when  funds  begin  to  fail. 

For  the  Civil  Service  Commission,  we  advise  in  disputes  as 
to  who  is  entitled  to  a  position,  upon  pension  claims  and  upon 
laws  which  affect  civil  service  rights  and  administration. 

Bonds  given  to  the  City  for  the  faithful  performance  of  duty 
on  behalf  of  its  officers  and  employees  pass  through  our  hands  for 
approval.  So  do  applications  to  cancel  lost  mortgages,  to  guarantee 
against  lost  coupons,  to  issue  duplicates  for  lost  checks,  to  destroy 
obsolete  records  and  other  questions  of  varied  character  including 
some  10,000  garnishee  executions  filed  each  year  against  City  em- 
ployees. 

Court  orders  remitting  fines,  ordering  return  of  money  de- 
posited as  bail,  directing  repayment  of  jury  fees,  fixing  compensa- 
tion of  counsel  paid  by  counties  in  murder  trials,  ordering  the 
payment  of  referees  appointed  to  examine  accounts  of  guardians 
and  making  allowances  to  cover  expenses  of  investigations  of  a 
judicial  or  semi-judicial  character  come  to  this  division  in  great 
numbers. 

Before  and  after  primaries  and  elections  the  usual  work  of 
the  division  must  give  way  to  questions  as  to  the  right  of  candi- 
dates to  run  for  office,  their  positions  on  voting  machines  and  un- 
der what  parties'  names  and  emblems  they  may  appear.  Haste  is 
necessary  in  such  cases,  forcing  the  division  to  argue  appeals  in  the 
Appellate  Division  and  the  Court  of  Appeals  on  short  notice.  Mem- 
bers of  the  division  are  on  duty  in  the  courts  and  in  police  head- 
quarters throughout  the  hours  of  primaries  and  on  Election  Day  to 
give  immediate  assistance  to  the  courts  and  the  parties.  The  Law 
Department  does  not  act  as  attorney  for  or  against  any  candidate 
or  political  party.    It  confines  itself  to  advising  the  court  as  to 
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the  law  and  supplying  previous  decisions  in  similar  cases  where 
such  are  available. 

Loans  and  P.W.A. — The  validity  of  the  steps  by  which  the 
City  issues  bonds  and  makes  loans  comes  before  this  division. 
Until  the  end  of  1937  the  City  was  greatly  restricted  in  making 
loans  by  the  terms  of  the  Bankers'  Agreement  which  pledged  all 
taxes  collected  up  to  that  time  for  specified  purposes.  As  a  result 
of  the  sound  financial  policies  of  this  administration  the  require- 
ments of  the  Bankers'  Agreement  have  been  met  and  the  City  has 
resumed  its  normal  methods  of  financing  in  the  open  market. 

The  division  continued  its  supervision  of  and  advice  in  regard 
to  the  completion  of  PWA  contracts  previously  authorized,  as 
well  as  preparation  and  execution  of  new  agreements  for  24  ad- 
ditional projects  authorized  during  1938.  The  new  projects  are  9 
public  schools,  Hunter  College,  3  hospitals,  2  courthouses,  2  health 
centers,  1  dispensary,  1  parkway,  1  arterial  highway,  1  bridge  im- 
provement, 2  piers  and  1  steel  scow.  The  total  cost  is  estimated 
at  $226,615,563,  of  which  the  share  of  the  government  in  grants 
is  $85,271,348  and  in  loans  $31,317,200.  The  80  projects  author- 
ized prior  to  January  1,  1938  aggregate  $144,536,614,  of  which  the 
government's  share  in  grants  is  $48,949,223  and  in  loans  $31,317,- 
200.  Excellent  progress  has  been  made  in  completing  them.  As  of 
October  31  of  this  year,  69  have  been  finished  and  5  are  within 
10%  of  completion.  The  remaining  6  are  in  various  stages  of 
development,  only  one  being  less  than  half  finished. 

One  of  the  most  human  and  delicate  subjects  coming  before 
the  division  is  that  of  marriage.  In  most  cases,  of  course,  a  couple 
obtains  a  license  without  difficulty,  but  in  a  surprisingly  large  num- 
ber of  cases  there  is  an  unusual  feature  which  presents  a  problem. 
The  City  Clerk  refers  to  this  division  all  applications  where  either 
party  has  been  divorced,  is  under  age,  is  desirous  of  a  second  cere- 
mony, wishes  to  correct  a  record  and  any  other  situation  out  of  the 
ordinary.  Several  of  them  come  up  every  day.  Not  only  must 
we  advise  the  City  Clerk  but  we  try  also  to  save  an  innocent  person 
from  the  consequences  of  what  might  prove  to  be  an  illegal  mar- 
riage. This  work  has  been  complicated  by  the  passage  of  two  re- 
cent laws,  one  requiring  the  lapse  of  three  days  between  the  issu- 
ance of  a  license  and  the  performance  of  the  ceremony,  and  tli^e 
other  requiring  a  blood  test  of  both  parties. 
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Among  the  cases  tried  during  the  past  year  which  deserve 
comment  are : 

Appel,  ct  al.  V.  Finegan.  The  petitioners,  18  bookkeepers  in 
the  Department  of  Finance,  passed  an  open  competitive  examina- 
tion for  Bookkeeper,  grade  3,  minimum  salary  $1560 — maximum 
salary  $2159.  Prior  to  the  appointment  of  any  of  the  petitioners 
the  Municipal  Civil  Service  Commission  regraded  all  positions  in 
the  clerical  service  of  the  City  of  New  York,  of  which  Bookkeeper, 
grade  3,  was  one,  and  changed  the  salary  range  to  a  minimum  of 
$1800  and  maximum  $2399. 

The  Department  of  Finance  thereafter  requested  the  Civil 
Service  Commission  to  certify  names  from  which  to  fill  vacancies 
in  the  position  of  Bookkeeper  at  $1560  per  annum.  This  salary 
was  within  the  new  salary  range  of  Bookkeeper,  grade  2.  As 
there  was  no  Bookkeeper,  grade  2  list  in  existence,  the  Civil  Service 
Commission  certified  the  Bookkeeper,  grade  3,  list  as  appropriate 
and  these  petitioners  were  appointed. 

Petitioners  contended  that  they  were  grade  3  Bookkeepers  and 
were  appointed  as  such.  An  alternative  order  was  granted  and 
the  case  tried  before  Mr.  Justice  Lauer  and  a  jury  in  Supreme 
Court,  New  York  County,  on  February  1st  and  2nd,  1938,  re- 
sulting in  a  directed  verdict  for  the  respondents  and  the  dismissal 
of  the  petition.  The  order  was  affirmed  by  the  Appellate  Division, 
1st  Dept.,  254  App.  Div.  855. 

Sheridan  v.  McElUgott.  The  widow  of  a  fireman  applied  for 
an  increased  pension  under  §  791  of  the  Greater  New  York 
Charter.  The  petitioner's  husband  died  on  February  22,  1936,  the 
cause  of  death  on  the  official  death  certificate  being  tonsillar  abscess 
and  toxic  hepatitis. 

After  the  investigation  the  Medical  Board  of  the  Fire  De- 
partment found  that  death  was  not  the  result  of  injuries  sustained 
in  an  accident  on  February  1,  1936. 

An  alternative  order  of  mandamus  was  granted  and  trial 
thereunder  w^as  had  in  Supreme  Court,  New  York  County,  before 
Mr.  Justice  Shientag  and  a  jury.  Two  questions  were  submitted 
to  the  jury,  the  first  being  whether  the  disease  producing  death 
was  the  immediate  effect  of  injuries  received  in  the  service.  The 
jury  answered  this  question  in  the  affirmative.    The  second  ques- 
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tion  was  whether  the  action  of  the  Fire  Commissioner  in  denying 
the  petitioner  an  increased  pension  was  arbitrary  and  capricious. 
The  jury  answered  this  question  in  the  negative.  A  peremptory 
order  was  granted  in  Special  Term  and  an  appeal  was  taken  to  the 
Appellate  Division,  1st  Dept.,  where  the  order  was  unanimously 
affirmed  without  opinion.    (253  App.  Div.  805). 

By  leave,  an  appeal  was  taken  to  the  Court  of  Appeals  and 
the  orders  were  reversed  and  the  petition  dismissed  with  costs,  the 
Court  dividing  four  to  three.  The  majority  opinion  by  O'Brien,  J., 
278  N.  Y.  59,  held  that  the  discretion  vested  in  the  Fire  Commis- 
sioner in  such  cases  is  not  reviewable  by  the  Courts,  that  the  con- 
trast between  the  words  "shall  be  $600"  and  "shall  have  the  power" 
used  in  the  same  section  of  the  statute,  indicates  that  the  Com- 
missioner's determination  shall  be  final ;  and  that  the  language  is 
merely  permissive  and,  therefore,  the  petitioner  had  failed  to  show 
a  clear  legal  right.  A  motion  for  reargument  was  denied  on  July 
7,  1938. 

Subsequent  cases  of  a  similar  type  have  been  dismissed  on  the 
authority  of  the  Court  of  Appeals  decision. 

Gentillela  v.  Finegan.  The  petitioner  passed  a  competitive 
civil  service  examination  for  inspector  of  plumbing,  grade  3  with 
a  final  average  of  82%.  He  made  application  for  an  alternative 
order  directing  the  Municipal  Civil  Service  Commission  to  change 
the  mark  on  petitioner's  technical  examination  paper.  Mr.  Justice 
Pecora  denied  the  application,  99  N.  Y.  L.  J.  1475  (March  26, 
1938),  holding  that  it  is  not  the  province  of  the  Court  to  determine 
the  correctness  or  incorrectness  of  questions  and  answers  and  that 
a  trial  by  the  Court  or  the  jury  would  tend  to  disrupt  a  method  of 
examining  which,  undoubtedly,  is  the  result  of  years  of  experience 
upon  the  part  of  the  Commission,  and  which  meets  the  objective 
standard  required  under  the  rule  of  Fink  v.  Finegan,  270  N.  Y. 
356 ;  and  that  the  determination  of  the  Commission  must  be  ac- 
cepted in  the  absence  of  bad  faith,  illegal  or  arbitrary  conduct. 

Upon  appeal  to  the  Appellate  Division,  1st  Dept.,  the  order 
was  unanimously  affirmed  without  opinion,  254  App.  Div.  833. 

Tevlin  v.  McGoldrick,  255  App.  Div.  994.  Twenty-five  em- 
ployees of  the  Probation  Department  and  County  Court,  Kings, 
sued  for  salary  increases  granted  them  by  the  County  Judge.  The 
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City  defended  upon  the  ground  that  the  increases  were  arbitrary 
and  capricious.  Special  Term  directed  the  City  to  appropriate 
higher  salaries  for  all  the  petitioners  and  we  appealed  to  the  Ap- 
pellate Division,  Second  Department. 

After  the  appeal  had  been  decided,  Commissioner  Mulrooney 
of  the  State  Department  of  Correction  issued  a  report  of  an  in- 
vestigation of  these  very  employees  in  Brooklyn  in  which  they 
were  denominated  as  incompetent. 

We  moved  to  reopen  the  case  upon  the  basis  of  the  Mul- 
rooney report  and  attached  to  our  moving  papers  an  unedited  copy 
of  the  report.  It  showed  that  the  chief  probation  officer  spent 
at  least  half  of  his  time  in  the  stenographers'  room  and  hinted 
that  his  chief  function  apeared  to  be  making  himself  the  center  of 
recreational  activity.  His  explanation  was  that  he  found  it  neces- 
sary to  stay  in  the  stenographers'  room  in  order  to  hurry  the  girls 
with  their  work. 

One  of  the  deputy  chief  probation  officers  appeared  to  devote 
most  of  his  time  to  political  afifairs  and  seeing  political  friends. 

However,  our  motion  to  reopen  was  denied  upon  the  authority 
of  the  Wingate  case  {infra). 

Hetherington  v.  Taylor,  279  N.  Y.  687.  Forty-two  out  of 
forty-three  employees  in  the  Surrogate's  Court,  Queens  County, 
were  the  beneficiaries  of  salary  increases  made  by  the  Surrogate  in 
the  1938  budget.  One  increase  was  from  $8000  to  |12,000,  a  verti- 
cal jump  of  50%,  although  there  had  been  no  increase  in  the  em- 
ployee's duties  or  responsibility.  Our  objection  that  the  increases 
were  an  abuse  of  discretion  was  overruled  upon  the  authority  of 
the  Wingate  and  Rosenthal  cases  {infra). 

Wingate  v.  Taylor,  279  N.  Y.  246.  Salary  increases  were 
granted  to  12  employees  in  the  Surrogate's  Court,  King's  County 
in  the  1938  budget.  The  Chief  Clerk  was  increased  from  $10,500 
to  $15,000.  Our  defense  was  that  the  salaries  had  been  fixed  with- 
out regard  to  the  City's  ability  to  pay  and  that  they  were  in  excess 
of  the  fair  value  of  the  work  to  be  done  as  shown  by  salaries  paid 
elsewhere. 

The  Court  of  Appeals  held  that  the  Surrogate  had  plenary 
power  and  that  there  was  no  discretion  either  in  the  City  or  in  the 
Court  to  review  the  amounts  of  salary  fixed. 
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In  a  similar  case,  Rosenthal  v.  McGoldrick,  279  N.  Y.  688, 
we  moved  for  reargument  upon  the  ground  that  the  statute  giving 
such  power  was  unconstitutional  in  that  ( 1 )  no  standard  had  been 
fixed  by  the  Legislature  in  conferring  the  power  upon  agencies 
other  than  the  City  government  and  (2)  the  Legislature  could  not 
delegate  its  legislative  power  to  the  judiciary.  Both  contentions 
were  overruled  in  a  per  curiam  opinion. 

LEGISLATIVE— Ma^rk  S.  Matthews,  Assistant  in  Charge. 

The  Legislature  convened  in  ordinary  session  at  noon  on 
January  5,  1938,  and  adjourned  sine  die  on  March  19,  1938. 

During  the  session,  2029  bills  were  introduced  in  the  Senate 
and  2,424  bills  in  the  Assembly.  1,083  of  these  bills  were  amended 
and  reprinted — 448  in  the  Senate  and  635  in  the  Assembly.  The 
Legislature  therefore  considered  5,536  separate  legislative  proposi- 
tions. 

Prior  to  the  date  of  adjournment,  the  Governor  had  approved 
133  bills  and  had  vetoed  none  of  the  bills  that  had  previously  been 
passed  by  both  houses  of  the  Legislature.  During  the  30-day 
period  allotted  to  the  Governor  under  the  Constitution  within 
which  to  consider  and  to  act  upon  bills  passed  in  the  10  days  prior 
to  adjournment,  the  Governor  was  called  upon  to  consider  928 
bills.  Of  this  number,  he  approved  608  and  vetoed  320.  Thus,  the 
total  number  of  laws  enacted  during  1938  was  741. 

The  impending  Constitutional  Convention  was  responsible  for 
the  short  duration  of  the  161st  Session  of  the  State  Legislature, 
which  lasted  two  months  and  fourteen  days.  Only  twice  in  the 
last  thirty  years  have  there  been  shorter  regular  sessions.  The 
rush  to  complete  legislation  in  advance  of  April  5th,  1938,  the  date 
set  for  the  convening  of  the  Constitutional  Convention,  was  re- 
sponsible also  for  a  record-breaking  final  session  lasting  thirty- 
two  hours  and  sixteen  minutes. 

However  the  session  approached  closely  the  all-time  high  mark 
for  bills  considered,  established  in  1937.  It  exceeded  by  almost 
forty  per  cent,  the  annual  average,  prior  to  the  adoption  of  the 
Home  Rule  Amendment. 

The  City's  legislative  program  was  a  modest  one.  Only  twenty- 
one  bills  were  introduced  on  behalf  of  local  authorities.  Our 
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energies  were  directed,  primarily,  towards  securing  a  frictionless 
transfer  of  functions  and  smooth  operation  of  City  agencies  under 
the  new  Charter. 

Of  the  measures  introduced  at  the  request  of  the  City's  legis- 
lative representative,  eight  became  law.  Three  others,  passed  by 
both  branches  of  the  Legislature,  were  vetoed  by  the  Governor, 
one  at  the  request  of  the  Mayor  and  another  because  the  sub- 
stance of  its  provisions  were  included  in  another  bill  which  be- 
came law. 

The  bill  vetoed  at  the  request  of  the  Mayor  was  the  so-called 
"Omnibus  Bill".  This  measure,  formulated  under  the  direction  of 
Counsel  to  the  Board  of  Statutory  Consolidation,  together  with  the 
so-called  "County  Bill",  which  became  Chapter  552,  and  the  Ad- 
ministrative Code,  was  intended  to  round  out  and  complete  the  work 
of  the  New  York  City  Charter  Revision  Commission  and  the 
Board  of  Statutory  Consolidation.  While  it  had  many  desirable 
provisions  the  Mayor  requested  that  it  be  vetoed  because  of  an 
amendment  inserted  in  the  closing  hours  of  the  legislative  session 
designed  to  remove  the  salary  of  the  Commissioner  of  Records 
of  Bronx  County  from  the  control  of  the  Board  of  Estimate.  The 
Mayor  refused  to  permit  the  creation  of  "a  permanent  record  of 
such  legislative  perfidy." 

The  bill,  vetoed  because  the  Governor  had  approved  another 
measure  (Chapter  461),  containing  a  similar  provision,  was  im- 
portant to  the  New  York  City  Housing  Authority  in  financing  low 
cost  housing  projects  with  the  United  States  Housing  Authority. 
The  latter  lends  up  to  90%  of  the  cost  of  a  project  and  the  balance 
must  be  raised  by  local  loan.  This  measure  eliminated  an  im- 
pediment to  such  financing  by  removing  the  requirement  that  hous- 
ing authority  bonds  when  issued  in  connection  with  a  federal  pro- 
ject be  "secured  by  a  first  mortgage  lien  not  exceeding  sixty-six 
and  two-thirds  per  centum  of  the  value  of  the  property  secured 
thereby"  before  the  state,  municipalities,  insurance  companies, 
banks,  trustees,  and  other  fiduciaries  may  legally  invest  in  them. 
This  was  necessary  because  the  United  States  Housing  Authority 
had  ruled  tliat  lenders  on  federal  housing  projects  may  not  be 
given  the  right  of  foreclosure,  sale  or  forfeiture.  Bonds  issued 
without  mortgage  pursuant  to  that  ruling  would  not  be  legal  in- 
vestments without  the  above  change. 
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Three  of  the  program  bills  enacted  during  the  1938  session 
are  Chapters  395,  552  and  675. 

Chapter  395  provides  that  the  City  may  levy  an  annual  oc- 
cupation tax  of  not  less  than  $1.00  nor  more  than  $6.00  for  each 
premises  occupied  for  profit,  the  proceeds  to  be  used  to  pay  in- 
terest on  Housing  Authority  bonds.  The  enactment  of  this  mea-, 
sure  into  law  was  an  important  step  in  carrying  out  the  City'si 
housing  program. 

Chapter  552,  known  as  the  "County  Bill,"  transferred  prov- 
isions relating  to  county  ofificers  in  this  City  from  the  Greater  New 
York  Charter  (Laws  1901,  Chapter  466,  as  amended),  from  the 
New  York  City  Consolidation  Act  (Laws  1882,  Chapter  410), 
from  the  Code  of  Ordinances  of  New  York  City  and  from  many 
special  acts  of  the  Legislature  to  the  Consolidated  Laws  of  the 
state  and  to  the  court  and  practice  acts  without  changes  in  substance 
other  than  such  as  were  required  to  harmonize  such  provisions 
with  the  New  York  City  Charter.  If  at  the  next  session  a  bill 
similar  to  the  "Omnibus  Bill"  which  was  vetoed  this  year  should 
be  passed,  all  provisions  relating  specially  to  New  York  City  will 
appear  in  the  Administrative  Code,  in  the  Consolidated  Laws  or 
in  the  court  and  practice  acts. 

Chapter  675  is  designed  to  prevent,  during  an  emergency  per- 
iod expiring  December  31st,  1939,  rent  increases  in  those  old-law 
tenements  in  New  York  City  which  fail  to  comply  with  Articles  6 
and  7  of  the  Multiple  Dwelling  Law. 

Three  other  program  bills  signed  by  the  Governor  were  in 
furtherance  of  the  Mayor's  pledge  to  the  Governor  and  the  Legis- 
lature to  join  with  them  for  the  purpose  of  eliminating  errors  made 
in  the  original  enactment  of  the  Administrative  Code.  These  were 
Chapters  460,  553  and  601.  The  first  corrects  typographical  errors, 
incorrect  references  and  similar  mistakes  in  the  Code.  The  second 
inserted  in  the  Code  the  provisions  of  Chapter  367  of  the  Laws 
of  1928  which  were  incorrectly  repealed  and  not  reenacted.  The 
third  inserted  in  the  Code  of  Criminal  Procedure  the  provisions  of 
§  1480  of  the  Consolidation  Act  (Laws  1882,  Chapter  410),  which 
provisions  were  also  incorrectly  repealed. 

The  other  program  bills  which  became  law  were  designed  to 
prevent  confusion  and  eliminate  possible  error  in  charges  made  by 
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the  Treasurer  for  deposit  of  moneys  (Chapter  391)  and  to  con- 
centrate marriage  registration  functions  in  one  office,  that  of  the 
City  Clerk  ( Chapter  608 ) . 

Conspicuous  among  the  bills  failing  of  passage  was  the 
Mayor's  proposal  for  raising  funds  for  unemployment  relief  in 
Xew  York  City,  which  met  with  determined  opposition  from  both 
major  parties.  The  measure  introduced  constituted  a  recognition 
of  the  fact  that  aid  to  the  unemployed  requires  permanent  treat- 
ment. It  proposed  to  extend  the  period  during  which  the  City 
may  impose  taxes  for  relief  purposes  until  the  Legislature  declares 
that  further  imposition  is  unnecessary.  It  also  removed  the  1% 
utility  tax  limitation  upon  the  Citj-  and  imposed  a  3%  limitation 
on  the  Cit}'  and  State  combined.  This  bill  was  not  reported  out 
of  committee  in  either  house.  However,  a  substitute  bill  giving 
the  City  a  one-year  extension  of  its  emergency  taxing  power  w^as 
enacted  into  law  as  Chapter  444. 

A  program  bill,  authorizing  the  Cit}-  to  operate  bus  lines  in 
Zone  D,  Queens  County,  also  was  defeated.  That  section  of  the 
City  is  notoriously  lacking  in  proper  transportation  facilities  and 
was,  therefore,  considered  an  appropriate  place  for  the  creation  of 
a  yardstick  to  act  as  a  check  on  the  costs  of  private  bus  operations. 
Sufficient  votes  could  not  be  mustered  to  pass  this  measure  in  the 
Democratic  Senate. 

A  bill  to  clear  up  the  congestion  in  the  calendar  of  the  Court 
of  Special  Sessions  of  the  City  was  passed  by  the  Assembly  but 
was  not  reported  by  the  Senate  Committee  on  Codes.  It  extended 
the  type  of  cases  in  which  one  justice  of  the  court  may  preside  to 
all  charges  of  gambling,  of  assault  in  the  third  degree,  of  keeping 
of  disorderly  houses,  of  obtaining  property  from  fraudulently 
operated  slot  machines  and  to  certain  cases  of  petit  larceny.  At 
present  one  justice  may  preside  in  the  Court  of  Special  Sessions 
only  in  policy  slip  cases.  The  bill  also  conferred  jurisdiction  of 
the  same  matters  and  of  misdemeanors  imder  the  Alcoholic  Bever- 
age Control  Law  upon  Cit}-  Magistrates,  sitting  as  a  Court  of 
Special  Sessions. 

The  ratio  of  bills  introduced  affecting  the  Cit}-'s  interests  either 
directly  or  indirectly  continues  to  be  approximately  fifty  per  cent, 
^lany  of  them  are  inimical  to  the  City  and  require  effective  and 
determined  opposition.   That  opposition  is  as  important  a  function 
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of  the  City's  legal  representative  as  his  duty  to  prepare  and  urge 
the  enactment  of  bills  constituting  the  City's  own  program. 

Such  bills  take  many  forms.  Those  which  are  frankly  political 
or  frankly  aimed  at  the  City  are  easy  to  find  but  those  which  con- 
ceal their  true  purpose  and  effect  are  the  most  obnoxious  because 
it  is  difficult  to  spot  them.  Such  measures  often  appear  to  be 
innocent  enough  on  casual  examination.  Painstaking  examination 
of  each  bill  is  required.  With  thousands  of  measures  pending 
and  the  greatest  activity  concentrated  in  the  final  week,  constant 
vigilance  is  necessary  to  safeguard  the  interests  of  the  City. 

This  division  maintains  a  service  for  the  dissemination  of  gen- 
eral legislative  information  to  agencies  of  city  and  county  gov- 
ernments and  municipalities  in  and  out  of  this  state.  Departments 
and  offices  are  furnished  with  copies  of  bills,  resolutions,  slip  laws 
of  the  national,  state  and  local  legislatures  and  rules  and  regula- 
tions of  City  agencies.  The  division  is  a  clearing  house  for  legis- 
lative information. 

Many  details  of  administration  of  the  Board  of  Statutory  Con- 
solidation were  handled  through  this  division.  Among  them  were 
the  distribution  of  copies  of  the  bill  form  of  the  Administrative 
Code,  the  Distribution  Tables  to  the  Code  and  Charter,  the 
Report  of  the  Board  of  Statutory  Consolidation  to  the  State 
Legislature,  and  the  distribution  and  sale  of  copies  of  the  Index 
to  the  Code. 

Charter  and  Administrative  Code. 

The  new  Charter  and  Administrative  Code  became  effective 
on  January  1,  1938  and  gave  rise  to  various  new  problems  for  the 
Law  Department.  To  aid  in  meeting  these  problems,  the  Legislative 
division  was  enlarged  by  the  addition  of  a  group  of  experts  who 
had  aided  in  formulating  the  Administrative  Code. 

The  incorporation  of  the  main  body  of  the  law  relating  to  the 
City  into  the  new  Charter  and  Code  completed  an  important  ob- 
jective of  the  present  administration,  namely,  the  development  of 
a  uniform  body  of  law  for  the  City  of  New  York  in  place  of  the 
thousands  of  scattered  and  divers  provisions  of  local  and  state  legis- 
lation. A  new  duty  of  this  division  will  be  to  see  that  it  is  kept  up 
to  date  in  order  to  avoid  the  condition  we  formerly  were  in. 
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This  division  has  undertaken  the  pubHcation,  as  an  annual 
supplement,  of  amendments  to  the  Charter  and  Code,  as  well  as  the 
monthly  publication  and  a  yearly  compilation  of  new  departmental 
rules  and  regulations.  The  importance  of  this  type  of  work  will 
grow  from  year  to  year. 

Constitutional  Convention. 

During  the  Constitutional  Convention  the  division  performed 
duties  similar  to  those  incident  to  a  legislative  session.  Many 
proposals  before  that  body  affected  the  interests  of  the  City  of 
New  York.  Among  those  for  which  the  City  fought  strenuously 
were  rapid  transit  unification,  slum  clearance  and  new  housing, 
railroad  grade-crossing  elimination  and  real  home  rule. 

The  City's  legal  representative  attended  as  an  observer  all 
sittings  of  the  Convention,  all  public  hearings  of  Convention  Com- 
mittees and  many  private  hearings.  Reports  on  those  proceedings 
and  on  the  work  of  the  entire  session  were  made  to  the  Mayor. 

PENALTIES — Charles  C.  Weinstein,  Assistant  in  Charge. 

This  division  deals  with  violations  of  the  Charter,  the  Ad- 
ministrative Code,  the  Building  Zone  Resolution,  the  Multiple 
Dwelling  Law  and  rules  and  regulations  promulgated  by  City 
departments.  It  also  represents  the  board  of  Standards  and 
Appeals  in  proceedings  to  review  its  determinations.  It  has  fre- 
quently acted  as  adviser  to  the  City  Planning  Commission  and 
the  various  city  departments  listed  below. 

In  addition,  an  Assistant  is  assigned  to  the  Domestic  Rela- 
tions Court,  Family  Division,  in  each  of  the  five  boroughs  to 
represent  petitioners  and  to  aid  the  court.  This  work  has  increased 
tremendously  in  recent  years.  The  division  also  appears  on  behalf 
of  the  department  of  Public  Welfare  in  paternity  proceedings. 

Board  of  Standards  and  Appeals. 

In  1938  the  division  was  successful  in  sustaining  the  board 
at  Special  Term  in  20  out  of  a  total  of  23  certiorari  proceedings. 
These  decisions  have  strengthened  the  authority  of  the  board 
materially.  A  resume  of  the  more  important  of  these  decisions 
follows : 
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Scott  &  Tighe  v.  Murdoch,  Sup.  Ct.  N.  Y.  County,  99 
N.  Y.  L.  J.  2661,  June  2,  1938.  The  owner  of  the  northeast 
corner  of  53rd  Street  and  Seventh  Avenue  filed  plans  for  the  erec- 
tion of  a  roof-garage,  the  first  of  its  kind  in  the  City  of  New  York. 
The  plans  provided  for  a  central  open  clearing  where  automobiles 
would  be  parked  and  for  a  shell  exterior  in  the  nature  of  tax- 
payers, with  a  ramp  leading  to  the  roof  of  these  taxpayers  where 
additional  cars  could  be  parked.  The  board  of  Standards  and 
Appeals  granted  the  application  and  Scott  &  Tighe,  neighboring 
garage  operators,  instituted  certiorari  proceedings.  The  Court  sus- 
tained the  board's  determination  thus  providing  the  first  roof- 
garage  and  parking  lot  for  the  City  of  New  York. 

LaBonchere  v.  Murdoch,  Sup.  Ct.  N.  Y.  County,  99  N.  Y. 
L.  J.  1334,  Mar.  18,  1938,  aff'd  254  App.  Div.  855.  The  prop- 
erty in  question  is  the  northeast  corner  of  42nd  Street  and  First 
Avenue,  Borough  of  Manhattan,  and  is  classified  as  unrestricted. 
The  lessee  submitted  plans  for  the  erection  of  a  gasoline  station 
which  were  rejected  by  the  Commissioner  of  Buildings.  An  appeal 
was  taken  to  the  board  of  Standards  and  Appeals.  The  board 
affirmed  the  rejection  and  the  petitioner  instituted  certiorari 
proceedings. 

The  City  owned  land  immediately  south  of  the  site  in  question 
which  it  proposed  to  use  as  a  park  and  playground  at  a  future 
date.  Petitioner  alleged  that  the  proposed  action  of  the  City  could 
not  prevent  the  erection  of  the  gasoline  station  and  that  the  matter 
must  be  determined  on  the  facts  existing  at  the  time  of  the  appli- 
cation. The  determination  of  the  board  was  unanimously  affirmed 
without  opinion  by  the  Appellate  Division. 

Stelling  Realty  Corporation  v.  Murdoch,  99  N.  Y.  L.  J.  173, 
Jan.  12,  1938.  This  case  presented  for  the  first  time  the  issue  as 
to  the  validity  of  new  subdivision-h,  of  section  7  of  the  Amended 
Building  Zone  Resolution,  which  authorizes  the  board  of  Stand- 
ards and  Appeals  to  issue  a  permit  for  a  period  of  not  more  than 
two  years,  in  a  business  or  retail  district,  for  the  storage  or  parking 
of  more  than  5  motor  vehicles  on  a  vacant  lot.  The  Court  held  that 
section  7h  vests  in  the  board  a  wide  discretion  and  that  it  would  not 
interfere  with  the  discretion  of  the  board  in  the  absence  of  a  com- 
pelling showing  of  abuse  and  unreasonableness  where  a  temporary 
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permit  was  granted  subject  to  numerous  conditions  to  safeguard 
the  rights  of  the  surrounding  property. 

Wood  V.  Murdoch,  99  N.  Y.  L.  J.  3133,  June  29,  1938. 
An  application  for  an  alteration  permit  to  erect  a  pent-house  on 
a  non-fireproof  multiple  dwelling  was  denied. 

Castagna  v.  Murdock,  100  N.  Y.  L.  J.  1881,  Nov.  30,  1938. 
A  determination  of  the  board  of  Standards  and  Appeals  which 
denied  a  permit  for  a  gasoline  service  station  in  the  Cropsey 
Avenue  area  of  Brooklyn  was  affirmed.  The  proposed  site  being 
in  the  vicinity  of  the  projected  Circumferential  Parkway,  the 
Court  held  that  future  city  planning,  as  thus  exemplified,  should 
not  be  hampered  by  the  erection  of  gasohne  stations  in  advance 
of  the  completion  of  the  planned  improvement. 

Court  of  Domestic  Relations. 

Under  the  Domestic  Relations  Court  Act,  agreements  between 
husband  and  wife,  made  with  the  assistance  of  probation  officers, 
become  orders  of  the  Court.  Upon  our  recommendation  the  Court 
now  also  requires  the  approval  of  the  assistant  Corporation 
Counsel  where  petitioners  are  receiving  public  relief  or  have  filed 
applications  for  relief.  Under  this  procedure  the  Court  will  be 
advised  of  support  contributions,  if  any,  made  by  City  departments. 

Isler  v.  hlcr,  Sup.  Ct.  N.  Y.  County,  99  N.  Y.  L.  J.  3071, 
June  25,  1938.  After  an  order  had  been  secured  in  the  Supreme 
Court  staying  the  Domestic  Relations  Court  from  proceeding  in  a 
Family  Court  matter,  this  office  moved  for  leave  to  intervene  on 
behalf  of  the  City  because  of  the  far-reaching  effect  of  such  an 
order.  A  motion  to  reargue  was  made  and  granted.  The  question 
raised  was,  whether  the  Supreme  Court  could  stay  the  Domes- 
tic Relations  Court  from  proceeding  an  an  action  instituted 
in  the  latter  Court  where  the  petition  alleged  that  the  petitioner 
was  likely  to  become  a  public  charge.  The  matter  was  presented 
to  the  Court  in  its  fullest  aspect  and  after  reargument,  the  Supreme 
Court  denied  the  motion  for  a  stay. 

Bracey  v.  Bracey,  99  N.  Y.  L.  J.  2399,  May  18,  1938.  The 
marriage  of  the  parties  involved  was  a  nullity  because  the  former 
spouse  of  the  petitioner  wife  was  living.  Despite  this  fact  the 
child  born  of  such  marriage  was  held  to  be  a  legitimate  child  of 
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the  respondent  father  who  at  the  time  of  the  marriage,  was  not 
precUided  from  contracting  such  relationship.  An  order  was  made 
by  the  Court  compelHng  the  father  to  support  the  child. 

The  division  has  been  active  in  representing  various  city 
departments  in  proceedings  resulting  in  decisions  which  have 
strengthened  the  authority  of  such  departments  and  defined  their 
jurisdiction  more  clearly.  These  departments,  with  citations  of 
illustrative  cases,  are  as  follows : 

Housing  and  Buildings. 

People  v.  Peter  George,  et  al.,  Magistrates'  Court,  Part  I, 
Queens  (Oct.  13,  1938)  was  a  difficult  case  involving  an  en- 
campment of  gypsies  in  Maspeth,  L.  I.,  which  was  clearly  in- 
sanitary as  well  as  unsafe  under  building  regulations.  The  occu- 
pants having  refused  to  vacate,  summonses  were  served,  the  case 
tried  and  defendants  found  guilty.  The  Court  gave  two  weeks' 
time  in  which  to  move. 

The  division  prosecuted  many  cases  involving  the  use  of 
property  for  business  purposes  in  residential  districts,  in  violation 
of  the  Building  Zone  Resolution,  and  the  maintenance  of  parking 
lots  in  prohibited  areas.  Such  non-conforming  uses  have  been 
materially  reduced  as  a  result  of  these  prosecutions. 

Health. 

People  V.  Cunard,  White  Star  ltd.,  255  App.  Div.  762; 
smoke  nuisances. 

Cranstan  v.  Department  of  Health,  168  Misc.  749;  cocoa 
beans  unfit  for  human  consumption. 

People  V.  Jones,  Magistrates'  Court,  4th  Dist.,  Manhattan, 
Sept.  23,  1938;  noise  from  power  house  of  receiver  of  IRT. 

Surrago  v.  Department  of  Health,  99  N.  Y.  L.  J.  3027,  June 
23,  1938;  mid-wife  license. 

People  V.  DeVito,  Court  of  Special  Sessions,  Brooklyn  (Mar. 
30,  1938)  ;  persons  sentenced  for  mislabelling  olive  oil. 

People  V.  Cohen,  255  App.  Div.  485 ;  operation  of  electrolysis 
establishment  without  a  permit. 
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Hospitals. 

Proceedings  have  been  brought  for  the  department  of  Hospi- 
tals against  nursing  and  convalescent  homes  and  other  institutions 
operating  without  licenses. 

Licenses. 

Goldfarb  V.  Moss,  100  N.  Y.  L.  J.  1309,  October  26,  1938; 
refusal  of  a  guide's  license  because  of  the  criminal  record  of  the 
applicant. 

Levin  v.  Moss,  99  N.  Y.  L.  J.  2767,  June  8,  1938;  revoca- 
tion of  an  auctioneer's  license  because  of  the  passing  of  worthless 
checks. 

Gurtov  V.  Moss,  99  N.  Y.  L.  J.  1047,  Mar.  2,  1938;  revoca- 
tion of  a  license  for  a  newsstand  because  the  licensee  farmed 
it  out  to  another  while  he  was  employed  as  an  accountant.  The 
Court  pointed  out  that  newsstands  on  public  highways  are  intended 
to  assist  those  incapable  of  securing  employment  in  commercial 
occupations. 

Markets. 

Smith  V.  Morgan,  99  N.  Y.  L.  J.  1746,  aflf'd  278  N.  Y.  666. 
Abolition  of  the  pushcart  street  market  on  9th  Avenue  known  as 
Paddy's  Market  sustained. 

Great  Lakes  Fish  Shippers  Inc.  v.  Morgan,  99  N.  Y.  L.  J. 
3008,  June  22,  1938;  refusal  of  license  to  sell  fish  because  of 
former  convictions  under  federal  anti-trust  act.  This  case  estab- 
lished the  principle  that  a  license  may  properly  be  refused  a 
corporate  applicant  because  persons  influential  in  the  management 
of  the  business  of  such  applicant  are  of  bad  character. 

People  V.  Morris,  100  N.  Y.  L.  J.  392,  Aug.  15,  1938; 
confirms  power  of  magistrate  to  sit  in  court  outside  of  the  borough 
in  which  he  resides. 

People  v.  Mishkin,  People  v.  Morris,  Magistrates'  Court, 
Municipal  Term,  Brooklyn,  July  6,  1938 ;  short  weight  coal  con- 
victions resulting  in  the  imposition  of  prison  sentences  and  fines 
upon  two  defendants. 
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Parks. 

People  V.  King,  Magistrates'  Court,  8th  Dist.,  Borough  of 
Brooklyn  (Oct.  7,  1938)  ;  conviction  of  barking  over  a  pubHc 
address  system  on  a  boardw^alk.  Department's  regulations  in- 
tended to  free  boardwalks  of  hawkers  and  criers  held  reasonable. 

Police. 

SS  Pike  Company  Inc.  v.  City,  100  N.  Y.  L.  J.  550;  upheld 
departmental  action  suspending  a  pilot's  license  for  towing  adver- 
tising banners  by  aircraft  because  of  danger  to  the  public. 

During  the  year  the  division  conducted  for  the  department  a 
number  of  trials  of  men  on  the  force  as  a  result  of  which  twelve 
policemen  were  dismissed  and  three  were  fined.  Such  instances 
are  regrettable  but  the  offenses  committed  in  these  cases  were  so 
serious  and  the  evidence  so  incriminating,  that  the  Police  Com- 
missioner had  no  alternative  but  to  take  the  disciplinary  action 
indicated,  in  order  to  protect  the  integrity  of  the  department. 
Court  tests  have  since  shown  that  the  action  of  the  department  in 
these  cases  was  just  and  reasonable. 

R.  R.   CONSTRUCTION  LITIGATION  —  Charhs  Blandy, 
Assistant  in  Charge. 

This  division,  formerly  known  as  the  division  of  Transit 
Litigation,  defends  actions  arising  out  of  subway  construction  con- 
tracts as  well  as  claims  for  damages  due  to  subway  and  elevated 
railroad  construction  or  operation.  The  cost  of  maintaining  the 
division  is  not  paid  out  of  budgetary  appropriations  to  the  Law 
department  but  out  of  transit  funds,  the  amount  being  charged  to 
the  respective  contracts  for  rapid  transit  construction  as  a  part  of 
construction  costs. 

This  division  was  successful  in  all  cases  tried  this  year,  and 
in  two  cases,  in  which  judgments  were  rendered  against  the  City 
in  trial  parts  last  year,  judgments  were  reversed  on  appeal,  and 
the  complaints  dismissed.  Furthermore,  in  co-operation  with  the 
Comptroller,  we  made  favorable  settlements  in  a  number  of  con- 
tract cases,  any  one  of  which  would  have  taken  over  a  month  to 
try. 


64 


The  following  are  typical  of  the  actions  dealt  with: 

A.  I.  Namm  &  Son  v.  The  City  of  Nezv  York,  168  Misc.  710. 

Damages  were  claimed  for  the  cost  of  eleven  additional  feet  of 
building  foundation  required  to  be  built  to  protect  a  subway  rail- 
road structure,  which,  in  turn,  supported  a  public  highway,  from 
lateral  pressures  which  would  have  resulted  from  the  weight  of  a 
five-story  building  which  was  contemplated,  but  not  actually 
erected,  upon  the  plaintiff's  abutting  property. 

The  opinion,  by  Froessel,  J.,  analyzes  and  distinguishes  lead- 
ing cases  upon  this  subject.  The  Court  held  that  the  natural  right 
of  landowners  to  have  their  land  laterally  supported  by  abutting 
soil  was  a  servitude,  rather  than  a  common  law  easement;  that 
only  when  this  privilege  was  created  by  agreement  or  conduct  of 
the  parties,  does  it  become  an  easement ;  that  this  servitude,  when 
regulated  by  statute,  comes  into  being  by  operation  of  law,  and 
that  the  common  law  gave  no  natural  right  of  lateral  support  to 
structures. 

It  was  further  held  that  the  Charter  gave  the  Superintendent 
of  Buildings  power  to  prescribe  requirements  to  secure  public 
safety,  as  well  as  safety  of  plaintiff's  building,  and  that  §  230  of 
the  Code  of  Ordinances  applied  to  land  in  a  public  street  in  front 
of  plaintiff's  property,  as  well  as  to  the  land  of  an  abutting  next- 
door  neighbor.  The  Court  held  that  once  the  City  had  protected 
the  abutting  land  and  existing  structures  thereon,  its  obligation 
was  fully  performed,  and  subsequent  improvements,  with  addi- 
tional depths  of  foundations,  to  prevent  lateral  pressures  from 
endangering  the  City's  structures  in  the  public  highway,  must  be 
made  by  the  landowner,  without  right  of  reimbursement  from  the 
City.  An  appeal  is  pending. 

Zeiger  v.  The  City  of  New  York,  254  App.  Div.  908. 

In  an  action  for  damages  to  easements  of  light,  air  and  access, 
the  City  contended  that  a  recital  in  the  deed  to  the  plaintiff  that 
the  premises  were  conveyed  "subject  to  *  *  *  railroad  consent,  and 
right  of  railroad  to  use  of  streets  in  front  of  and  adjacent  to  said 
premises",  constituted  a  voluntary  abandonment  of  the  easements, 
by  plaintiff's  grantor,  despite  lack  of  proof  that  any  railroad  con- 
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sent  had  been  given.  The  trial  court  refused  to  accept  the  City's 
contention,  and  judgment  was  granted  for  $3,500  and  interest 
charges.  On  appeal,  the  judgment  was  reversed  and  the  complaint 
dismissed.  An  appeal  to  the  Court  of  Appeals  is  now  pending. 

Del  Balso  Construction  Corp.  v.  The  City  of  New  York, 
278  N.  Y.  154. 

This  action  was  for  $542,000  damages,  for  underpinning  work 
eliminated  from  the  plaintiff's  contract  with  the  City,  by  reason 
of  the  fact  that  the  City  purchased  and  scrapped  the  building  to 
be  underpinned,  and  eliminated  the  work.  It  was  decided  in  the 
City's  favor  by  the  trial  part,  reversed  by  the  Appellate  Division, 
which  was,  in  turn,  reversed  by  the  Court  of  Appeals,  which 
adopted  the  reasoning  urged  by  the  City  at  the  trial.  Both  appeals 
were  argued  by  the  Appeals  division  of  this  department. 

The  significance  of  the  result  is  that  the  language  of  the  City 
contract,  permitting  the  City  to  eliminate  work,  was  sustained 
where  the  omission  constituted  ten  percent  of  the  entire  contract, 
the  Court  holding  that  whether  an  omission  is  incidental,  does  not 
depend  upon  the  percentage  of  the  work  or  the  cost  involved,  but 
on  the  character  of  the  work  omitted,  and  that  the  general  omission 
clauses  of  the  contract,  are  not  limited  by  specific  clauses,  and  that 
where  an  omission  clause  is  contained  in  a  contract,  the  bidder 
must  have  this  in  mind  in  calculating  his  overhead. 

South  Oxford  Realty  Corp.  v.  The  City  of  New  York,  99 
N.  Y.  L.  J.  2415  (May  18,  1938). 

This  was  an  action  in  equity  for  an  alleged  trespass  of  a 
continuing  nature  upon  the  plaintiff's  property.  The  proof  in- 
volved a  street  title  dispute  in  which  the  trial  court  held  that 
plaintiff  had  failed  to  sustain  its  claims.  The  court  held  that  there 
was  no  encroachment  upon  plaintiff's  property  by  the  City  in  fact 
or  in  law,  and  that  there  was  no  basis  for  equitable  relief.  An 
appeal  is  pending. 

Some  time  ago  a  number  of  old  contract  actions  were  trans- 
ferred to  this  division  from  the  division  in  which  they  originated. 
As  many  of  them  carried  interest  in  excess  of  one  hundred  per- 
cent, we  concentrated  on  disposing  of  a  number  of  them  by  nego- 
tiation. The  following  case  serves  as  an  example: 
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Rosoff  Subway  Construction  Company,  Inc.  v.  The  City  of 
New  York. 

The  action  was  for  breach  of  a  contract  of  construction  of 
subsurface  railroad,  being  Route  101,  Sections  3  and  4.  Over  a 
year  was  consumed  in  investigations  and  conferences  with  the 
plaintiff,  the  Board  of  Transportation  and  the  Comptroller,  re- 
sulting in  a  settlement  of  this  action,  which  contained  sixty-eight 
contested  items,  each  one  of  which  was  a  law-suit  in  itself.  The 
total  amount  demanded  was  $2,183,456,  and  it  was  adjusted  for 
$424,109.57,  which  was  promptly  paid  by  the  Comptroller.  It  is 
estimated  that  the  action  would  have  taken  over  eight  weeks  to 
present  in  court,  at  a  great  cost  to  the  City. 

The  total  amount  sued  for  in  the  eight  old  contract  actions 
disposed  of  by  adjustment  was  $3,682,065.18,  not  including  in- 
terest. The  heavy  interest  charges  in  the  old  cases  transferred  to 
this  division,  resulted  in  a  greater  number  of  cases  disposed  of  by 
negotiations  than  by  litigation.  Six  additional  old  cases  reached 
the  first  conference  stage,  but  we  were  unable,  for  various  reasons, 
to  close  them  out  during  the  year  1938. 

REAL  ESTATE — Anson  Getman,  Assistant  in  Charge. 

On  January  1,  1938,  condemnation  work  was  placed  in  a 
separate  division  called  the  Condemnation  Division,  leaving  the 
examination  of  titles  and  other  real  estate  matters  in  this  division. 
After  the  separation,  the  work  covered  title  examinations,  prepa- 
ration of  decrees  in  street  opening  proceedings,  mortgage  and  tax 
lien  foreclosures,  unknown  owner  proceedings,  preparation  of 
leases  and  opinions,  and  consideration  of  questions  relating  to 
street  dedications,  cession  deeds,  etc. 

The  division  has  116  regular  employees,  plus  a  temporary 
force  of  72,  consisting  of  title  examiners,  computers,  clerks  and 
stenographers  and  has  had  superv'ision  of  temporary  staffs  of 
title  examiners  employed  by  the  Housing  Authority  and  the  New 
York  City  Parkway  Authority. 

Decrees. 

During  the  year  preparation  of  final  and  tentative  decrees 
was  put  upon  a  current  basis.  The  unit  preparing  them  is  keeping 
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pace  with  title  examination  work  on  one  hand  and  trial  proceedings 
on  the  other.  Except  where  it  is  necessary  to  await  further  action 
by  the  Board  of  Estimate,  all  work  of  this  division  has  been 
brought  up  to  date. 

Ninety-one  final  decrees  were  filed  involving  9848  parcels  of 
land.  While  the  number  of  decrees  is  less  than  last  year,  the 
number  of  damage  parcels  is  substantially  greater.  Total  awards 
amounted  to  $13,805,838.  We  note  with  satisfaction  that  the 
prompt  preparation  of  tentative  and  final  decrees  prevents  the 
accumulations  of  interest  which  formerly  cost  the  City  so  much 
money. 

Title  Examinations. 

During  the  year  title  examinations  were  made  as  follows : 

Fee  ownership    5,863  parcels 

Easements    4,961  " 

Sales  data    10,615  " 

TOTAL    21,439  parcels 

Unknown  owner  proceedings    1,109 

Titles  read  and  approved  for  Department  of  Housing  and 

Buildings   (Demolition)    329 

Airport  Leases. 

Three  leases  of  space  and  facilities  at  North  Beach  Airport 
were  made  during  the  year  to  American  Air  Lines,  Inc.,  United 
Air  Lines  Transportation  Corporation  and  Transcontinental  and 
Western  Air,  Inc.  The  leases  cover  six  hangars,  together  with 
space  and  privileges  in  the  Administration  Building.  American 
Air  Lines,  Inc.  was  given  the  right  to  operate  planes  for  sight- 
seeing, otherwise  known  as  "Short  Hop  Service",  which  is  intended 
primarily  for  the  duration  of  the  World's  Fair. 

Title  Plant  and  Records. 

During  the  past  nine  years  the  City  has  acquired  approxi- 
mately 50,000  parcels  of  land.  The  filing  and  indexing  of  the 
records  in  regard  to  them  have  become  items  of  major  importance. 
They  form  the  title  plant  of  the  department  and  will  be  of  perma- 
nent value  provided  they  are  easily  accessible. 
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In  the  past  year  a  modern  steel  filing  system  was  completed 
and  we  acquired  as  well,  steel  storage  cabinets  for  supplies.  The 
work  of  filing  and  indexing  the  records  and  maps  is  nearing 
completion. 

TAXES — Arthur  A.  Segall,  Assistant  in  Charge. 

The  Tax  division  has  the  responsibility  of  defending  all  pro- 
ceedings instituted  to  review  assessments  of  real  estate,  including 
special  franchises,  in  the  City  of  New  York.  It  passes  upon  all 
questions  relating  to  the  validity  of  taxes,  tax  liens  and  water 
charges. 

The  work  of  the  division  embraces  also  legal  aspects  of  emer- 
gency taxes  which  at  present  include  the  sales,  business,  personal 
property,  utility,  conduit  company,  cigarette  and  occupancy  taxes. 

Real  Estate  Tax  Assessments. 

This  subject  has  been  discussed  briefly  in  this  report  at  page 
16.  It  is  there  stated  that  total  dispositions  in  1938  were  4230. 
Similar  dispositions  in  1937  were  4609.  However,  the  former  and 
smaller  figure  indicates  a  greater  number  of  cases  disposed  of  on 
their  merits.  The  1937  figure  included  a  substantial  number  of 
cases  discontinued  as  a  result  of  hearings  upon  applications  for 
correction  for  the  first  half  of  1938  and  1939.  In  1938  there  were 
no  similar  hearings  because  of  the  change  in  the  fiscal  year. 

Unofficial  Referees. 

The  plan  of  sending  proceedings  of  this  type  to  unofficial 
referees  was  found  expensive  and  slow  and  has  been  discontinued. 
Recent  experience  with  the  special  Certiorari  Part  of  the  Supreme 
Court  shows  that  a  single  court  day  proved  sufficient  to  complete 
most  trials,  while  hearings  before  unofficial  referees  took  from  8 
to  15  days.  Numerous  hearings  impose  a  hea\y  burden  on  this 
department  and  increase  the  cost  in  referees'  and  stenographers' 
fees. 
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COMPARATIVE  SUMMARY  OF  DOLLAR  REDUCTIONS 
PER  PROCEEDING  DURING  THE  LAST  TEN  YEARS 


Year 

1929 
1930 
1931 
1932 
'1933 

Proceedings 
Disposed  of 

142 
257 
460 
717 
931 

Reduction  in  Taxes 
At  Average  Rate  of 
$2.70 

$231,071.40 
543,911.65 

1,735,373.21 
705,952,10 

2,030,829.06 

Reduction  in 

Dollars 
per  Proceeding 

$1,627.26 
2,116.39 
3,772.55 
984.59 
2,181.43 

Total 

2,507 

$5,247,137.42 

1934 
1935 
1936 
1937 
1938 

1,523 
2,046 
3,520 
4,609 
4,230 

2,481,857.50 
918,823.77 
541,853.31 
1,659,825.00 
2,254,977.25 

1,629.58 
449.08 
153.93 
360.12 
533.09 

Total 

15,928 

$7,857,336.83 

Average 
per  year 
1929-1933 
1934-1938 

501 
3,186 

1,049,427.48 
1,571,467.37 

2,092.99 
493.30 

COMPARATIVE  TABULATION  OF  PROCEEDINGS 
COMMENCED  AND  DISPOSED  OF  IN  THE  LAST  TEN  YEARS 


Proceedings  Proceedings 

Year  Instituted  Disposed  of 

1929  531  142 

1930  873  257 

1931  2,199  460 

1932  6,159  717 

1933  10,599  931 


Total  20,361  2,507 

1934  8,173  1,523 

1935  7,299  2,046 

1936  6,157  3,520 

1937  4,911  4,609 
1938*  6,568  4,230 


Total  33,108  15,928 

Average 
per  year 

1929-1933  4,072  501 

1934-1938  6,622  3,186 


'Includes  proceedings  instituted  (or  18  months  period.  1938  and  first  half  of  1939, 
except  for  properties  reassessed  for  first  six  months  of  1939  under  provisions  of  Sectiou 
J41-4.0  of  the  Administrative  Code. 
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Emergency  Taxes. 

The  legal  problems  affecting  emergency  taxes  have  been  mul- 
tiplied during  the  past  year  by  the  enactment  of  occupancy,  conduit 
company  and  cigarette  taxes.  These,  together  with  the  sales,  utility, 
personal  property  and  business  taxes,  all  enacted  for  emergency 
relief  purposes,  have  been  handled  by  a  divisional  unit  headed  by 
Sol  Charles  Levine  as  Senior  Tax  Counsel.  All  positions  are  in 
the  competitive  civil  service. 

Important  sales  tax  cases  involving  interstate  commerce  are 
Matter  of  Sears,  Roebuck  &  Co.  v.  McGoldrick,  279  N.  Y.  184; 
Matter  of  Compagnie  Generate  Transatlantiqiie  v.  McGoldrick, 
279  N.  Y.  192;  Matter  of  Felt  &  Tarrant  Manufacturing  Co.  v. 
McGoldrick,  279  N.  Y.  678;  all  decided  by  the  Court  of  Appeals 
on  November  29,  1938. 

A  discussion  of  these  cases  will  be  found  on  pp.  15,  16  of  this 
report. 

Validity  of  Local  Laws. 

Closely  related  to  interstate  commerce  cases  is  Williamshurgh 
Power  Plant  Corp.  v.  City,  255  App.  Div.  214,  in  which  the  con- 
stitutionality of  the  personal  property  tax  law  was  sustained ;  its 
estimated  yield  is  more  than  a  million  dollars  annually.  The  law 
was  designed  to  complement  the  sales  tax  and  is  payable  at  the 
same  rate  on  specified  articles  of  personal  property  owned  and 
situated  in  the  City  and  upon  which  a  sales  tax  has  not  been  paid. 
Thus,  a  purchase  which  might  otherwise  be  tax-free  because  of 
the  prohibition  of  the  commerce  clause  or  the  state  enabling  act, 
is  made  subject  to  tax  by  virtue  of  its  use  within  the  City  of  New 
York.  The  decision  helps  to  remove  the  incentive  to  evade  the 
sales  tax  and  stabilizes  its  yield. 

The  decisions  cited  suggest  the  desirability  of  enactment  of 
a  general  compensatory  use  tax  to  embrace  all  personal  property 
within  the  City.  Appropriate  legislation  has  been  drafted. 

In  C.  G.  Gtinther's  Sons  v.  McGoldrick,  279  N.  Y.  148,  the 
Court  of  Appeals  considered  the  scope  of  the  enabling  act  in  terms 
of  its  prohibition  of  taxes  upon  transactions  originating  or  con- 
summated outside  the  City.  It  held  that  a  tax  upon  the  sale  of 
furs  stored  at  the  vendor's  place  of  business  in  the  City  violated 
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the  limitation  of  the  enabling  act  where  the  furs  were  subsequently 
delivered  and  used  outside  the  City. 

In  Nezv  York  Rapid  Transit  Corp.  v.  City,  275  N.  Y.  258, 
afifirmed  303  U.  S.  573,  and  Brooklyn  and  Queens  Transit  Corp.  v. 
City,  275  N.  Y.  454,  affirmed  303  U.  S.  573,  the  United  States 
Supreme  Court  sustained  the  constitutionality  of  the  New  York 
City  3%  gross  receipts  tax  upon  utilities.  The  principal  contention 
of  the  plaintiffs  was  that  the  limitation  of  a  5c.  fare  made  the  tax 
discriminatory.  The  Supreme  Court  in  its  opinion  recognized  that 
taxes  imposed  for  unemployment  relief  are  in  discharge  of  a  gov- 
ernmental duty  as  distinguished  from  a  special  purpose. 

Exemptions. 

The  Court  of  Appeals  in  Young  Men's  Christian  Associa- 
tion V.  City,  276  N.  Y.  619,  and  in  Matter  of  New  York  Univer- 
sity V.  Taylor,  276  N.  Y.  620,  rejected  the  City's  contention  that 
the  institutions  in  question  did  not  fall  within  the  sales  tax 
exemption  to 

"those  charitable  and  religious  institutions 
supported  wholly  or  in  part  by  public  sub- 
scription or  endowment,  not  organized  or 
operated  for  profit." 

The  city  had  taken  the  position  that  "charitable"  was  synony- 
mous with  '  eleemosynary".  The  problem  of  appropriate  classi- 
fication of  applicants  for  exemption  is  enhanced  by  the  fact  that 
the  court  rendered  no  opinions  in  the  foregoing  cases. 

Exemption  was  recommended  and  granted  to  the  Frick  Col- 
lection, the  Metropolitan  Museum  of  Art  and  Rockefeller 
Foundation.  In  Matter  of  American  Society  for  the  Prevention  of 
Cruelty  to  Animals  v.  City,  97  N.  Y.  L.  J.  3058,  exemption  was 
granted  by  the  court  after  trial ;  no  appeal  was  taken  by  the  City. 
In  Matter  of  Sailors  Snug  Harbor  v.  Taylor,  255  App.  Div.  64, 
the  court  annulled  the  Comptroller's  determination  of  tax  liabil- 
ity where  the  taxpayer  operated  many  parcels  of  real  estate  com- 
mercially in  addition  to  those  used  exclusively  for  charitable 
purposes.  The  Comptroller  had  conceded  exemption  on  pur- 
chases and  sales  for  the  properties  used  for  charitable  purposes. 
Appeal  to  the  Court  of  Appeals  is  now  pending.    An  analogous 
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situation  is  presented  by  German  Masonic  Temple  Association 
V.  City,  253  App.  Div.  680,  now  on  appeal  to  the  Court  of 
Appeals. 

Procedure. 

On  procedural  matters  the  most  important  question  still  is, 
whether  the  taxpayer  may  resort  to  remedies  other  than  those 
provided  for  in  the  several  local  laws.  The  court  held  in  Dun  & 
Bradstreet  v.  City,  276  N.  Y.  198  (1937)  that  the  extra-statu- 
tory remedy  of  declaratory  judgment  was  appropriate  under  the 
circumstances  of  that  case.  On  the  other  hand  several  cases 
have  held  the  statutory  procedure  to  be  exclusive.  {German 
Masonic  Temple  Association  v.  City,  253  App.  Div.  680;  Ram- 
sey V.  City,  254  App.  Div.  658;  Art  Metal  Construnction  Co., 
hic.  V.  City,  100  N.  Y.  L.  J.  467,  August  24,  1938).  The  Ger- 
man Masonic  case  is  now  on  appeal  to  the  Court  of  Appeals, 
where  it  is  hoped  this  important  administrative  question  will  be 
settled. 

In  Matter  of  Kesbec  Inc.  v.  McGoldrick,  278  N.  Y.  293, 
reargument  denied,  278  N.  Y.  716,  it  was  held  that  where  a  ven- 
dor collects  sales  taxes  in  excess  of  the  legal  requirements,  the 
City  has  a  superior  right  to  the  collection  as  against  the  vendor. 

Insolvency  Proceedings. 

The  City  is  a  claimant  by  reason  of  sales  and  other  emer- 
gency taxes  in  thousands  of  insolvency  proceedings.  Impor- 
tant legal  questions  relate  to  the  relative  priorities  among 
the  City,  wage  claimants,  private  insurance  companies  in  their 
claims  for  workmen's  compensation:  premiums,  claims  of  the 
State  of  New  York  for  unemployment  insurance  and  claims  of 
public  corporations  such  as  the  H.  O.  L.  C.  The  City's  claims 
have  been  given  priority  over  the  Federal  Housing  Administra- 
tion (Matter  of  Flower,  100  N.  Y.  L.  J.  527,  August  31,  1938)  ; 
over  New  York  State  Employment  Insurance  Fund  (Matter 
of  New  York  Little  Bohemia,  Inc.,  100  N.  Y.  L.  J.  795,  Sep- 
tember 23,  1938)  ;  over  a  private  insurance  company  for  work- 
men's compensation  premiums  (In  Re  White  Lighterage,  Inc., 
100  N.  Y.  L.  J.  362,  August  11,  1938).   In  Matter  of  B.  Glasser 
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&  Son,  Inc.,  100  N.  Y.  L.  J.  904,  September  30,  1938,  it  was 
held  that  the  claims  of  the  city  and  state  for  their  respective 
taxes  are  on  a  parity. 

In  Matter  of  Buckler,  Caterer,  255  App.  Div.  770,  it  was 
held  that  wage  claimants  have  a  priority  over  the  City's  claim 
for  emergency  relief  taxes.  The  Court  of  Appeals  affirmed  with- 
out opinion  (280  N.  Y.  518). 

Hearings. 

The  statutory  procedure  provides  for  hearings  before  the 
Comptroller  which  are  in  effect  a  trial.  During  1938  we  at- 
tended 674  hearings  and  conducted  cross-examination  necessary 
to  estabhsh  a  proper  record.  The  staff  also  was  present  at  210 
hearings  involving  bankruptcies,  insolvencies  and  reorganiza- 
tions under  the  National  Bankruptcy  Act. 

Settlements. 

Considerable  time  is  devoted  to  discussions  of  settlement 
of  tax  liability  on  disputed  legal  questions.  The  major  settle- 
ment undertaken  during  the  past  year  involved  13  constituent 
companies  of  the  Consolidated  Edison  System.  The  settle- 
ments eventuated  in  the  payment  of  $1,707,898  utility  tax  to  the 
City. 

Legislation. 

The  following  preexisting  local  laws  were  revamped  during 
1938  and  enacted  by  the  Council :  sales  tax,  business  tax,  utility 
tax  and  personal  property  tax.  New  local  taxes  drafted  and  en- 
acted were  the  cigarette  tax,  the  occupancy  tax  and  the  conduit 
corrtpany  tax,  the  last  mentioned  being  the  direct  result  of  a  deci- 
sion of  the  court  in  Empire  City  Subzvay  Lines  v.  City,  99  N.  Y. 
L.  J.  2725,  June  6,  1938.  A  general  compensatory  use  tax  which 
would  supersede  the  present  personal  property  tax  has  been  drafted 
and  is  now  before  the  City  Council. 

TORTS — George  O.  Redington,  Assistant  in  Charge. 

This  division  defends  actions  for  personal  injury  and  property 
damage  brought  against  the  City,  Board  of  Education,  Independent 
Subway  System,  Triborough  Bridge  Authority,  New  York  City 
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Housing  Authority,  Henry  Hudson  Parlavay  Authority  and  the 
Property  Qerk  of  the  Police  Department.  It  prepares  opinions 
for  the  Comptroller,  City  Treasurer,  heads  of  Departments  and 
other  city  officials.  The  number  of  opinions  prepared,  letters 
written,  motions  handled,  briefs  prepared,  oral  examinations  of 
claimants,  reports  of  accidents  from  city  departments  received 
and  other  data  appear  in  the  statistical  tables  appended  to  this 
report. 

The  division  continues  to  obtain  highly  satisfactory  results. 
In  the  past  year  it  disposed  of  3,210  suits  and  976  claims.  New 
actions  brought  during  the  year  totaled  1,966,  showing  an  excess 
of  cases  disposed  over  new  cases  of  1244.  New  actions  brought 
in  1937  were  2605  and  in  1936,  2180. 

The  dollar  volume  of  litigation  disposed  of  in  1938  was  $49,- 
889,937.  The  yearly  average  for  the  preceding  four  years  was 
$22,710,709.  The  increase  is  due  partly  to  the  dismissal  for  lack 
of  prosecution  of  one  group  of  actions  for  trespass  seeking  re- 
covery of  19  million  dollars,  and  partly  to  the  greater  number  of 
cases  tried. 

The  total  amount  recovered  against  the  City  in  1938  was 
$716,480.  Upon  a  percentage  basis  this  represents  1.3  percent  of 
amounts  asked  for.  The  yearly  average  of  recoveries  for  1934 
to  1937,  inclusive,  was  1.9  percent. 

The  pressure  of  trial  work  in  the  various  courts  has  con- 
tinued without  interruption.  1,790  cases  were  tried  in  1938;  723 
in  the  Supreme  Court  and  1067  in  the  City  and  Municipal  Courts. 
The  yearly  average  for  the  preceding  four  years  was  1,235. 

Pursuant  to  the  policy  of  the  division,  the  City  asked  for  no 
adjournments  of  trials  except  in  rare  instances,  when  it  was  un- 
avoidable, and  cases  were  tried  as  rapidly  as  reached,  with  occa- 
sional temporary  delays  due  to  the  shortage  of  available  trial  men. 

During  the  current  year  we  have  brought  our  actions  in  sev- 
eral of  the  City  Courts  and  in  a  majority  of  the  Municipal  Courts 
up  to  date  on  the  calendars.  Cases  are  now  being  tried  in  these 
courts  within  two  or  three  months  from  the  dates  they  are  placed 
on  the  calendar. 
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The  division  is  now  short  two  assistants  and  three  examiners. 
This  places  an  additional  burden  upon  the  division  which  will  in- 
crease as  new  actions  are  commenced  against  the  several  Authori- 
ties, the  defense  of  which  has  recently  been  taken  over  by  the 
division.  The  work  of  the  division  has  also  increased  materially 
due  to  the  opening  in  the  fall  of  1937  of  some  three  hundred 
playgrounds  under  the  supervision  of  the  Board  of  Education  and 
the  Park  Department.  Numerous  accidents  have  occurred  in  these 
playgrounds,  resulting  in  claims  and  lawsuits  against  the  City  and 
the  Board  of  Education. 

As  a  result  of  our  policy  not  to  settle  suits  which  are  with- 
out merit,  the  number  of  "strike"  suits  against  the  City  is  neglig- 
ible ;  the  so  called  "nuisance  value"  in  negligence  actions  does  not 
exist  with  the  City.  This  has  become  generally  known  to  at- 
torneys for  plaintiffs  who  specialize  in  such  litigation. 

The  efficiency,  energy  and  loyalty  displayed  by  the  entire  staff 
of  the  division,  which  produced  such  favorable  results  for  the 
City,  are  to  be  commended. 

TRANSIT— Willmm  G.  Mulligan,  Jr.,  Assistant  in  Qiarge. 

Throughout  the  year  19.37,  there  being  no  separate  Division 
of  Transit,  rapid  transit  as  well  as  franchise  problems  were  as- 
signed to  the  Franchise  division.  In  1938  the  volume  of  work  made 
it  necessary  to  revive  the  division  of  Transit  as  a  separate  unit. 

Passenger  Service  Litigation. 

During  1938  the  most  important  matters  arose  otit  of  the 
I.  R.  T.  receivership  in  the  Federal  Court.  By  five  applications 
filed  in  October  1937  the  Interborough  Receiver  sought  the  Court's 
leave  to  reject  contracts  with  the  City  under  which  subway-elevated 
joint  service  at  a  five-cent  fare  has  been  rendered  since  1917.  The 
aim  of  the  Interborough  applications  was  to  hold  on  to  the  profit- 
able subway  contract  while  renouncing  the  losing  elevated  and 
through  service  agreements. 

The  briefing  of  the  litigation  was  completed  early  in  1938. 
Oral  argument  consumed  eight  court  days.  Counsel  on  the  Inter- 
borough side  were  heard  at  the  greatest  length,  and  in  the  midst 
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of  argument  of  counsel  for  the  City,  they  served  a  further  lengthy 
brief.  Arguments  were  completed  in  April.  In  June  the  District 
Court  denied  each  of  the  Receiver's  applications  for  leave  to  re- 
nounce contracts  with  the  City;  but  in  a  lengthy  accompanying 
opinion  the  court  interpreted  certain  of  the  documents  unfavor- 
ably to  the  City.  An  appeal  was  promptly  taken.  The  Inter- 
borough  parties  filed  cross  appeals.  The  onerous  task  of  prepar- 
ing the  record  on  appeal  for  all  parties  was  undertaken  by  this 
division  and  has  been  completed.  Briefs  for  the  City  and  for  the 
Interborough  interests  have  been  exchanged.  Oral  argument  be- 
fore the  United  States  Circuit  Court  of  Appeals  will  take  place 
early  in  1939. 

Taxes  Ozved  by  Rapid  Transit  Companies. 

Special  franchise  taxes  levied  upon  surface  and  elevated  lines 
of  the  B.  M.  T.  system  were  contested.  The  litigation  was  handled 
by  this  division  in  cooperation  with  the  division  of  Taxes.  The 
companies  brought  a  test  case  challenging  the  assessment  for  1917. 
Trial  commenced  in  May  before  an  Official  Referee  of  the  Su- 
preme Court,  Kings  County.  The  examination  of  witnesses  and 
disposition  of  motions  continued  from  time  to  time  for  seven 
months,  and  at  the  close  of  the  year  the  case  was  not  completed. 
Apart  from  the  important  fact  that  a  substantial  amount  in  taxes 
is  involved  the  case  has  far-reaching  importance  because  of  a  novel 
legal  theory  advanced  by  the  companies.  This  theory  is  that  the 
rate  of  return  in  a  special  franchise  tax  proceeding  should  be 
identical  with  the  rate  of  return  in  a  rate  case.  If  adopted  such 
theory  would  imperil  all  special  franchise  tax  assessments  made 
by  the  State  Tax  Commission  in  recent  years  and,  if  applied  to 
utilities  generally  it  would  exonerate  them  from  all  special  fran- 
chise taxes. 

A  converse  situation  was  presented  in  Interborough  Rapid 
Transit  Company  v.  U.  S.,  in  which  the  City  was  a  party  litigant 
on  the  side  of  the  company.  Here  the  federal  government  claims 
the  right  to  collect  a  corporate  income  tax  upon  revenues  earned 
by  Interborough  under  its  contractual  relationship  with  the  City 
of  New  York  for  which  Interborough  has  already  accounted  to 
the  city.  Trial  before  a  Special  Master  was  concluded  during  the 
year.  Final  oral  argument  has  yet  to  be  made. 
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Elevated  Tax  Liens  and  Demolition. 

Five  years  of  effort  to  establish  priority  for  the  City's  tax 
liens  against  Manhattan  Railway  Company  were  brought  to  a  suc- 
cessful close  during  the  year.  When  the  liens  were  advertised  for 
sale  Manhattan  parties  applied  for  an  injunction  on  the  ground 
that  the  City  Collector  required  prior  consent  of  the  court  to 
validate  his  action.  Promptly  after  the  matter  had  been  briefed 
and  argued  the  District  Court  decided  in  favor  of  the  City,  the  sale 
being  set  for  June  30.  Manhattan  parties  appealed  to  the  Circuit 
Court  of  Appeals  which  affirmed  the  District  Court's  decision  and 
declined  to  stay  the  sale. 

On  June  30  the  City  Collector,  in  the  presence  of  the  Mayor, 
sold  the  liens  to  the  City. 

This  situation  created  an  imminent  threat  of  extinction  to 
Manhattan  security  holders  who  had  previously  felt  safe  in  ignor- 
ing the  City's  claim  of  right.  The  committee  for  Manhattan  Rail- 
way Bonds  opened  negotiations  with  the  Mayor  for  cancellation 
of  the  liens  in  consideration  of  demolition  of  the  Sixth  Avenue 
line  at  an  agreed  price  and  subject  to  the  ability  of  the  committee 
to  perfect  its  title.  The  Transit  Commission's  consent  was  obtained 
after  hearings  conducted  by  this  division. 

Subsequently  however,  the  Board  of  Estimate  determined  to 
acquire  title  through  a  condemnation  proceeding  wliich  necessitated 
an  application  to  the  District  Court.  Leave  was  granted.  The 
proceeding  was  instituted  in  the  state  courts  and  is  in  course  at 
the  close  of  the  year. 

Interests  opposed  to  demolition  opened  battle  on  five  fronts. 
They  sought  to  vacate  the  Transit  Commission's  approval  of  the 
condemnation ;  to  block  entry  of  an  order  of  condemnation  by  the 
Supreme  Court ;  a  rehearing  before  the  Commission ;  an  order  to 
show  cause  with  a  temporary  stay;  and  a  permanent  injunction 
in  a  taxpayer's  action.  Successful  resistance  ot  each  of  the  five 
attacks  was  a  condition  precedent  to  starting  demolition. 

In  late  November  and  early  December  the  needed  victories 
were  obtained.  Justice  McLaughlin  entered  the  condemnation 
order,  Justice  Collins  denied  judicial  review  of  Transit  Commis- 
sion approval,  the  Transit  Commission  denied  rehearing,  Justice 
Steuer  declined  to  sign  the  order  to  show  cause,  and  Justice 
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McCook  dismissed  the  taxpayer's  suit  on  the  ground  that  it  failed 
to  state  a  cause  of  action  against  the  City. 

Justice  McCook's  opinion  accompanying  his  decision  was  of 
the  greatest  public  importance.  It  adjudicated  for  the  first  time  in 
this  State  that  the  condemnation  and  demoliion  of  part  of  a  rail- 
road covered  by  contract  does  not  diminish  the  contract  obligations 
relating  to  the  remainder.  The  same  point  was  raised  in  the  fed- 
eral district  court  by  counsel  for  the  Interborough  Receiver  short- 
ly prior  to  Justice  McCook's  decision.  Judge  Patterson,  uphold- 
ing arguments  advanced  by  the  City,  declined  to  permit  the  Re- 
ceiver to  surrender  the  Manhattan  Railroad  and  terminate  the 
City-Interborough  contractual  relationship  because  of  the  con- 
demnation of  the  Sixth  Avenue  elevated  line.  It  is  assumed  that 
appeals  will  be  prosecuted  by  the  losing  parties  in  both  the  state 
and  federal  courts. 

Dismantling  of  the  Sixth  Avenue  elevated  Hne  was  com- 
menced in  mid-December  under  terms  requiring  that  demolition 
be  completed  prior  to  next  April  when  the  New  York  World's 
Fair  of  1939  will  open  its  doors.  The  first  girder  removed  from 
this  obsolete  structure  was  lowered  to  the  street  in  the  presence 
of  the  Mayor  and  other  City  officials  exactly  fourteen  months 
from  the  day  when  the  Corporation  Counsel  initiated  the  legal 
proceedings. 

Receivership  Problems. 

Appearances  in  the  Interborough-Manhattan  receivership  pro- 
ceedings continued  to  impose  a  heavy  responsibility.  Every  ap- 
plication in  the  receiverships  may  affect  the  City's  interest  and 
must  be  studied.  Usually  some  action,  if  not  opposition,  is  re- 
quired. 

Transit  Legislation. 

A  legislative  program  to  protect  the  City's  rapid  transit  in- 
terests, calling  for  amendment  of  the  applicable  statutes  by  the 
national  and  state  legislatures,  was  prepared  early  in  the  year. 
Hearings  were  attended  at  Washington  and  Albany. 

A  complete  re-examination  of  the  New  York  Public  Service 
Law  led  to  drafting  a  bill  which  amended  it  drastically.  The 
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Mayor  attended  Committee  hearings  as  a  proponent  of  the  mea- 
sure. The  bill  was  passed  by  the  Assembly  but  met  defeat  in  the 
State  Senate. 

At  Washington  a  comprehensive  revision  of  the  Bankruptcy 
Act  of  1898  was  under  way.  It  was  studied  for  its  effects  on 
municipalities  which,  like  New  York,  have  complex  contractual 
relations  with  utilities  providing  rapid  transit  and  other  public 
services.  Amendments  prepared  to  safeguard  the  public  interest 
were  proposed  to  the  subcommittee  of  the  Senate  Judiciary  Com- 
mittee. 

At  its  final  session  the  75th  Congress  passed  the  Chandler 
Act,  amending  the  National  Bankruptcy  Act.  As  passed  the 
Chandler  Act  admits  both  the  Interborough  and  Manhattan  Com- 
panies to  bankruptcy  reorganization  proceedings,  thereby  imple- 
menting any  future  plan  of  rapid  transit  unification.  At  the  same 
time  that  Act  severely  curtails  the  power  of  a  federal  court  to 
authorize  the  rejection  of  contracts.  This  should  end  one  of  the 
outstanding  abuses  of  consent  receiverships  involving  railroads 
and  other  public  utilities. 

WATER  SUPPLY— Henry  R.  Bright,  Assistant  in  Charge. 

The  work  of  the  division  falls  into  two  general  classes :  for 
the  Board  of  Water  Supply,  which  acquires  and  constructs  water 
supply  systems,  and  for  the  Department  of  Water  Supply,  Gas 
and  Electricity,  which  operates  and  maintains  them.  The  territory 
covered  runs  from  Suffolk  to  Schoharie  Counties. 

Board  of  Water  Supply 

For  the  Board,  our  principal  work  was  condemning  tracts  of 
land  for  reservoirs,  dam  sites  and  subsurface  aqueducts  in  upstate 
counties.  Claims  are  presented  to  commissions  consisting  of  three 
members.  On  January  1st  there  were  six  Delaware  sections  and 
two  more  were  started  during  the  year.  However,  the  number  of 
commissions  was  reduced  by  consolidation  of  three  sections  into 
one. 

An  application  was  made  to  the  Water  Power  and  Control 
Commission  for  approval  of  certain  modifications  to  the  Delaware 
project. 
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Schoharie  Creek  Claims 

In  Beekman  v.  Ciiy  of  Nezu  York,  254  App.  Div.  619,  3rd 
Dept.,  an  order  of  mandamus  was  obtained  to  compel  the  appoint- 
ment of  a  commission  to  hear  claims  for  diversion  for  Schoharie 
County  properties  below  Gilboa  dam,  which  was  built  in  1926.  Our 
appeal  on  the  ground  that  the  statute  of  limitations  had  run  was 
without  success.  A  commission  was  appointed  in  August,  but  only 
seven  claims  have  been  presented. 

The  Esopus  Creek  Commission 

Claims  for  fifty-nine  parcels  have  been  heard  and  reported  on 
during  the  past  year.  They  are  of  an  unusual  nature,  and  relate  to 
past  damages  for  illegal  user  of  Esopus  creek  as  well  as  to  a 
perpetual  easement  to  flow  additional  water  into  Esopus  creek  from 
Schoharie  reservoir,  in  connection  with  the  use  of  the  creek  as  an 
open  aqueduct  above  Ashokan  reservoir.  In  March,  1936,  when 
the  proceeding  started  there  were  over  one  hundred  claims  for 
properties  along  the  Esopus.  All  but  twenty-five  have  now  been 
disposed  of. 

New  York  Central  Railroad  claimed  approximately  $230,000 
as  compensation  for  damages  and  for  easements  on  thirty-one 
parcels.  The  award  was  $67,000,  which  Special  Term  in  the  Third 
Judicial  District  confirmed  over  our  objection.  An  appeal  to  the 
Appellate  Division  is  pending, 

Boulton  V.  LaGuardia 

This  is  a  taxpayer's  action  commenced  in  February,  1937,  to 
restrain  the  carrying  out  of  the  Delaware  project.  Plaintiff  has 
made  two  motions  for  examination  of  City  witnesses  before  trial, 
both  of  which  were  denied. 

Miscellaneous  Matters 

Since  the  bulk  of  claims  in  Westchester  county  were  disposed 
of  early  in  the  year,  the  White  Plains  office  was  closed  with  re- 
sulting economies  in  overhead  and  personnel.  The  division  shows 
a  saving  on  personnel  of  about  fifteen  percent  under  last  year. 
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The  methods  and  regulations  under  which  experts  are  re- 
tained were  revised  and  strictly  enforced,  resulting  in  substantial 
economies  and  an  increase  in  efficiency. 

During  the  course  of  the  year  the  division  was  engaged  in 
preparing  a  petition  for  the  purpose  of  relocating  highways  and 
utility  lines  which  are  to  be  disturbed  as  a  result  of  the  construc- 
tion of  the  Rondout  Reservoir.  Application  for  the  appointment 
of  commissioners  of  appraisal  in  connection  with  this  matter  is  to 
be  made  early  in  1939.  The  division  also  undertook  the  prepara- 
tion of  a  petition  in  connection  with  condemnation  of  the  necessary 
lands  and  easements  for  the  construction  of  the  subsurface  tunnel 
and  shaft  sites  from  Downsville  in  Delaware  County  to  Neversink 
in  Sullivan  County  for  the  purpose  of  carrying  water  from  the 
East  Branch  to  the  new  Rondout  Reservoir.  Title  to  easements 
and  lands  required  will  be  vested  in  the  City  during  the  year  1939. 

Members  of  the  division  had  many  conferences  relating  to 
the  rate  of  wages  for  contracts  covering  the  Delaware  work. 

During  the  year  claims  covering  over  429  parcels  have  been 
presented  to  commissions,  384  parcels  have  been  reported  on,  and 
332  awards  have  been  paid.  Reports  as  to  367  parcels  have  been 
confirmed. 

We  examined  321  titles  and  made  investigations  of  sales  of 
properties  in  the  vicinity  of  the  takings.  Title  work  covered  Dela- 
ware, Dutchess,  Orange,  Putnam,  Schoharie,  Sullivan,  Ulster  and 
Westchester  Counties. 

Department  of  Water  Supply,  Gas  and  Electricity 
Tax  Matters 

Work  of  the  division  for  the  Department  of  Water  Supply, 
Gas  and  Electricity  consisted  largely  in  obtaining  reductions  in 
assessments  on  City-owned  properties,  chiefly  in  towns  in  West- 
chester County.  Also,  we  reviewed  and  ultimately  discontinued 
without  costs  outstanding  certiorari  proceedings  covering  many 


years,  as  follows : 

Toivn  County  No.  of  Years 

Carmcl  Putnam  20 

Harrison  Westchester  7 
Lewisboro  "  14 

Mount  Pleasant  "  20 
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Town 


County 

Orange 
Westchester 


No.  of  Years 


Yonkers,  City  of 
Wappinger 


Newburgh 
New  Castle 
North  Salem 
Olive 
Ossining 
Somers 


Ulster 
Westchester 


Dutchess 


1 

19 
10 
8 
2 
17 
12 
1 


Total 


131 


Town  of  Cortlandt 

This  proceeding  involves  overassessment  of  the  new  Croton 
dam  and  appurtenances  for  the  year  1932.  We  had  progressed 
this  case  during  the  year  almost  to  conclusion  when  the  referee 
died.  This  required  the  appointment  of  a  new  referee.  The  City 
has  completed  its  case  and  the  Town  is  expected  to  complete  its 
testimony  early  in  1939. 

Town  of  Greenhurgh 

We  claim  that  City  properties  in  the  town  of  Greenhurgh, 
consisting  of  aqueduct  lands,  are  not  only  overassessed  but  are  also 
largely  exempt  from  taxation  and  have  commenced  certiorari  pro- 
ceedings to  safeguard  the  City's  rights. 

Reductions  in  Assessments 

Reductions  in  assessments  for  the  current  year  were  obtained 
by  negotiation  as  follows : 


Town 


Amount 
$45,000 
272,776 
586,240 
108,700 
45,000 
50,000 
19,750 


Bedford   

Carmel   

Harrison   

New  Castle  . 
North  Salem 

Somers   

Yorktown  . . . 


$1,127,466 
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Agreements  were  made  with 

Yonkers — reducing  assessment  of  City-owned  properties  by 
$2,687,150,  obtaining  at  the  same  time  a  cash  refund  of  taxes  paid 
of  $88,000,  which  will  be  spread  over  a  period  of  six  years. 

Carmel — reducing  assessment  of  property  and  obtaining  a 
cash  refund  of  $8,000  which  will  be  spread  over  a  period  of  three 
years. 

Mount  Pleasant — progressive  reduction  in  assessment  of  City 
property  which  after  three  years  will  amount  to  $1,200,000. 

Harrison — reducing  assessment  for  the  current  year  by 
$586,240  and  reducing  assessment  for  1937  in  the  same  amount, 
which  will  result  in  a  refund  of  taxes. 

Yonkers — agreement  to  cancel  some  $140,000  in  assessments 
on  aqueduct  structures. 

Mount  Kisco — has  exempted  structures  used  for  sewage  dis- 
posal purposes  from  taxation  for  the  current  year. 

In  Mayo  v.  Windels,  255  App.  Div.  22,  2nd  Dept.,  our  appeal 
from  an  order  of  mandamus  obtained  by  a  property  owner  below 
Croton  dam  resulted  in  a  reversal  by  the  Appellate  Division,  sus- 
taining our  contention  that  the  City  acquired  in  1842  a  right  to 
divert  all  waters  below  the  dam.  An  appeal  to  the  Court  of  Appeals 
is  pending. 

Frerichs  v.  Windels  is  like  the  Mayo  case  and  we  expect  it  to 
be  determined  on  the  same  principles. 

In  W eber  v.  Mt.  Kisco  we  sustained  the  City's  rights  in  lands 
in  Mount  Kisco. 

Urban  Water  Supply  Company.  The  State  Water  Power  and 
Control  Commission  approved  the  City's  acquisition  of  this  com- 
pany's properties,  and  title  vested  in  October,  1938.  This  company 
is  virtually  defunct  and  our  acquisition  was  in  lieu  of  outstanding 
taxes.  This  represents  a  helpful  step  in  eliminating  private  water 
supply  companies  within  the  City. 

Water  Withdrawal  Applications 

Objections  were  filed  and  appearances  made  by  the  division 
in  27  proceedings  before  the  Water  Power  and  Control  Commis- 
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sion  relative  to  applications  to  withdraw  subsurface  waters  in 
Kings,  Queens  and  Nassau  counties.  The  City's  application  for 
temporary  use  of  Layne  wells  in  Queens  was  denied,  and  review 
of  this  decision  was  granted  by  the  Appellate  Division,  3rd  Dept. 
Appeals  taken  by  the  New  York  Water  Service  Corporation  from 
denials  of  its  application  for  additional  withdrawals  of  subsurface 
water,  to  which  the  City  objected,  are  pending  in  the  same  court. 

Approval  of  the  completed  works  of  the  City's  Agawam 
Driven  Well  Station  at  its  new  location  in  Queens  County  has  been 
obtained. 

General  Matters 

The  division  has  prepared  many  formal  opinions  and  has 
rendered  many  informal  opinions  to  representatives  of  both  the 
Board  and  the  Department.  Numerous  conferences  have  been 
held  with  them  as  well  as  with  local  officials  and  others  in  relation 
to  carrying  on  the  work  and  management  of  the  City's  water  supply 
system.  Many  legal  papers  have  been  prepared  or  passed  upon, 
including  contracts,  grants  and  leases. 

WORKMEN'S  COMPENSATION  DIVISION— Sanmd  A. 
Bloom,  Deputy  Assistant  Corporation  Counsel  in  Charge. 

In  the  Annual  Report  for  1937  we  observed  that  the  effect 
of  L.  1935,  ch.  254  in  broadening  the  scope  of  the  Workmen's 
Compensation  Law  to  include  all  occupational  diseases,  would 
cause  an  increase  in  the  City's  compensation  costs.  This  predic- 
tion has  proven  correct,  particularly  in  cases  of  tuberculosis.  In 
time  this  item  may  be  the  costliest  under  the  Workmen's  Compen- 
sation Law. 

There  is  much  difference  of  opinion  among  physicians  as  to 
whether  or  not  tuberculosis  is  an  occupational  disease.  Moreover, 
those  familiar  with  the  problem  confronting  employees  to  whom 
compensation  is  awarded  by  reason  of  disabling  tuberculosis,  doubt 
whether  or  not  workmen's  compensation  affords  a  satisfactory 
solution. 

As  a  result  of  improved  cooperation  between  city  depart- 
ments and  this  division,  the  lapse  of  time  between  the  occurrence 
of  an  accident  and  the  receipt  of  reports  by  this  department  has 
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been  reduced  materially.  This  facilitates  payment  of  claims  to 
disabled  city  employees. 

This  division  has  prosecuted  actions  against  third  parties  re- 
sponsible for  injuries  sustained  by  city  employees  in  the  course  of 
their  employment,  and,  on  behalf  of  the  Department  of  Hospitals, 
against  private  employers  who  failed  to  carry  workmen's  compen- 
sation insurance  and  therefore  became  liable  for  hospital  treatment. 
From  these  actions  the  City  recovered  $11,185.00  from  third 
parties  and  $686.25  from  the  employers  in  the  year  1938. 

Several  interesting  appeals  were  prosecuted  by  this  division. 

In  the  Matter  of  Sutari  v.  City,  254  App.  Div.  923,  the  In- 
dustrial Board  had  declared  the  claimant  to  be  permanently  totally 
disabled  and  directed  the  City  to  continue  paying  him  compensation 
for  the  rest  of  his  life.  The  potential  liability  of  the  City  in  this 
case  would  be  over  $25,000.  The  City  objected  contending  that 
such  payments  should  be  made  by  the  State  Treasurer,  Custodian 
of  the  Special  Fund  created  under  §  2S-a  of  the  Workmen's  Com- 
pensation Law  to  which  the  City,  like  other  carriers,  has  con- 
tributed. The  accident  had  happened  more  than  seven  years  prior 
to  the  reopening  of  the  case  and  the  City  had  last  paid  compensa- 
tion more  than  three  years  prior  thereto.  The  Industrial  Board 
ordered  the  City  to  continue  payments. 

After  having  paid  $2,016.01  pursuant  to  such  order  the  City 
appealed  to  the  Appellate  Division,  3rd  Department.  That  Court 
ruled  that  the  City  was  under  no  obligation  to  continue  payments 
and  compelled  the  State  Commissioner  of  Taxation  and  Finance 
to  reimburse  the  City  the  $2,016.01  paid. 

Other  appeals  involved  the  question  of  responsibility  for  com- 
pensation to  county  or  state  employees  working  within  the  City, 
such  as  deputy  sheriff,  court  attendant  in  the  Court  of  General 
Sessions,  voting  machine  custodian  of  the  Board  of  Elections. 
The  State  Insurance  Fund  contended  that  the  City  was  respon- 
sible. We  resisted  the  claim.  In  Matter  of  Miller  v.  Register,  New 
York  County,  279  N.  Y.  74,  the  Court  of  Appeals  held  that  the 
Register  was  a  local  office  and  his  subordinates  local  employees, 
but  held  that  the  plaintiff  was  not  engaged  in  a  hazardous  employ- 
ment and  therefore  sustained  our  position.  In  Matter  of  Daly  v. 
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Board  of  Elections,  279  N.  Y.  743,  the  Court  of  Appeals  affirmed 
an  award  against  the  State  Insurance  Fund,  thereby  indicating 
that  the  Board  of  Elections  was  performing  a  state  function,  and 
that  Daly,  a  voting  machine  custodian,  was  in  the  state  employ 
notwithstanding  that  his  salary  was  paid  by  the  City.  Leave  to 
re-argue  based  upon  the  Court  of  Appeal's  decision  in  the  Miller 
case  has  been  granted  by  the  Appellate  Division  in  Matter  of 
Malone  v.  City  of  Nezv  York,  255  App.  Div.  743 ;  Matter  of  Kelly 
V.  Commissioner  of  Records,  Surrogate's  Court,  New  York  County, 
255  App.  Div.  743 ;  and  Matter  of  Winkler  v.  Sheriff  of  Queens 
County,  affirmed.  Appellate  Division,  3rd  Department,  November 
16,  1938. 

The  functions  of  this  division  are  being  performed  more  ex- 
peditiously and,  we  believe,  with  greater  satisfaction  to  the 
claimants  than  ever  before. 

LIBRARY — Augustine  H.  Matthews,  Librarian. 

Accessions  to  our  libraries  in  1938  amounted  to  910  volumes, 
approximately  400  being  for  our  main  library,  and  the  rest  for  the 
Brooklyn  branch  and  divisional  libraries. 

The  total  number  of  volumes  in  our  main  library  now  is 
13,427  in  addition  to  unbound  pamphlets  and  advance  sheets,  classi- 
fied as  follows: 


Classification  Volumes 

Reports    7,718 

Statutes    1,167 

Digests  and  Citations    814 

Text  Books  and  Miscellany    1,262 

Public  Documents    299 

Cases  and  Points    2,167 


13,427 

Our  W.P.A.  library  project  for  digesting  and  publishing  opin- 
ions of  the  Corporation  Counsel  was  curtailed  in  July  when  all 
but  two  of  the  lawyers  engaged  on  it  were  transferred  elsewhere. 
However,  we  published  one  volume  of  opinions  and  prepared  an- 
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other  for  printing  early  in  1939.  Also,  progress  was  made  upon 
the  cumulative  index-digest  of  these  opinions. 

In  recent  years  we  have  received  many  requests  from  munici- 
pal, state  and  federal  agencies  for  permission  to  use  our  library 
facilities.  Such  requests  increased  during  1938.  I  am  glad  to 
report  that  we  were  able  to  comply  with  practically  all  of  them 
without  interfering  seriously  with  the  requirements  of  our  own 
staff. 


As  must  be  apparent  from  this  report,  the  volume  of  work 
done  by  the  Department  is  such  that  the  head  of  the  Department 
could  not  possibly  have  even  personal  knowledge  of  more  than  a 
small  percentage  of  the  various  matters  dealt  with.  The  success 
of  the  Department  must  depend  almost  entirely  upon  the  loyalty 
and  efficiency  of  the  569  members  of  the  staff.  To  them  belongs 
the  credit  for  the  achievements  hereinabove  reported.  I  cannot 
close  this  report  without  acknowledging  the  deep  debt  of  gratitude 
I  owe  them  for  their  splendid,  loyal  and  tireless  cooperation. 

To  name  those  whose  work  has  been  of  outstanding  merit  is 
impossible.  There  are  too  many  who  come  within  this  category. 
I  do,  however,  wish  to  express  my  special  appreciation  for  the 
support  I  have  received  from  Messrs.  Frederick  vP.  Bryan,  First 
Assistant  Corporation  Counsel,  and  William  S.  Gaud,  Jr.,  Assistant 
to  the  Corporation  Counsel.  As  the  two  ranking  assistants  in  the 
Department,  they  have  shared  with  me  the  burden  of  supervising 
the  professional  work  of  the  Department.  On  the  administrative 
side,  I  am  equally  under  obligation  to  Messrs.  Arthur  L.  Marvin, 
Executive  Assistant,  and  Walter  E,  Dunn,  Chief  Clerk.  The  ad- 
ministrative problem  of  running  a  law  office  of  this  size  does  not 
present  an  easy  task.  Yet  without  the  greatest  efficiency  in  ad- 
ministration, the  results  obtained  on  the  professional  side  could 
not  have  been  achieved. 

Respectfully  submitted, 

WILLIAM  C.  CHANLER, 

Corporation  Counsel. 
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ADMIRALTY  DIVISION  Year 

1938 

Appeals  argued    1 

Actions  tried  in  Court    11 

Miscellaneous  hearings    28 

Motions  Argued  or  Submitted    33 

Briefs  prepared    30 

Pleadings  and  motion  papers  prepared    93 

Opinions  prepared    262 

Claims  received  for  investgation    177 

Actions  pending  at  beginning  of  year    41 

Actions  begun  during  year    55 

Actions  terminated  during  year    28 

Actions  pending  at  end  of  year    68 

Damages  claimed  in  actions  pending  at  beginning  of  year   $1,243,339. 

Damages  claimed  in  actions  begun    $118,424. 

Damages  claimed  in  actions  terminated    $302,529. 

Damages  claimed  in  actions  pending  at  end  of  year    $1,059,234. 

Total  amount  recovered  in  affirmative  actions  tried  and  settled  $65,688. 

Total  amount  recovered  in  actions  against  City  tried  and  settled  $14,798. 

Percentage  of  recovery  in  affirmative  actions    32% 

Percentage  of  recovery  in  actions  against  City    15% 


APPEALS  DIVISION 

Appeals  Argued 

Court  Won  Lost 

U.  S.  Supreme  Court 

Argued  Cases                                                                  2  0 

Certiorari  Petitions                                                          2  2 

Circuit  Court  of  Appeals                                                       2  1 

Court  of  Appeals                                                                 51  39 

Appellate  Divisions                                                             176  110 

Other  Courts                                                                   30  19 

263  171 

Total  appeals  argued  and  decided    434 

Appeals  dismissed  or  withdrawn    124 

Returns  to  certiorari  prepared    13 

Opinions  prepared    10 

Briefs  prepared    552 

Motions  argued  or  submitted    400 


DIVISION  OF  CLAIMS  AND  JUDGMENTS 

Actions  tried  in  Court    222 

Miscellaneous  hearings    95 

Motions  argued  or  submitted    120 

Briefs  prepared    60 

Opinions  prepared    42 

Letters  prepared    3,521 

Executions  issued  on  judgments    821 

Supplementary  Proceedings  instituted    35 

Number  of  judgments  collected    275 
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Year 
1938 


Surrogate's  matters    150 

Claims  pending  at  beginning  of  year    1,347 

Claims  received  during  year    1,480 

Claims  disposed  of  during  year    1,314 

Claims  pending  at  end  of  year    1,513 

Actions  pending  at  beginning  of  year    289 

Actions  begun  during  year    791 

Actions  terminated  during  year    408 

Actions  pending  at  end  of  year   672 

Collections  in  claims  and  actions    $126,107. 

Amount  collected  on  judgments    $25,294. 

Total  amount  recovered  in  all  claims  and  actions  tried  and  settled  $151,402. 


CONDEMNATION  DIVISION 

Appeals  argued    24 

Actions  tried  in  Court    157 

Actions  before  Referees    7 

Miscellaneous  hearings    321 

Motions  argued  or  submitted    507 

Briefs  prepared    223 

Pleadings  and  motion  papers  prepared    229 

Opinions  prepared    252 

Letters  prepared    2,321 

Petitions,  findings,  judgments,  stipulations,  etc.  drafted    327 

Cases  on  appeal  prepared    14 

Final  Decrees  filed    161 

Total  Awards  therein    $32,992,377. 

Total  Assessments  therein    $18,849,380. 

Approximate  miles  acquired    118.790 

Tentative  decrees  filed    112 

Total  awards  therein    $12,520,900. 

Total  assessments  therein    $5,873,325. 

Bill  of  costs  filed    204 

Orders  entered    253 

Objections  filed    1,193 

Leases,  releases,  satisfactions  and  assignments  of  mortgages 

drafted    6 

Agreements  drafted    9 

Deeds  drafted  or  approved  as  to  form    1 


CONTRACT  DIVISION 


Appeals  argued    25 

Actions  tried  in  Court    31 

Briefs  prepar  ed    147 

Pleadings  and  motion  papers  prepared    382 

Opinions  prepared    826 

Contracts  approved  as  to  form    2,745 

Other  instruments  drafted  or  approved    420 

Advertisements  for  bids  approved    1,776 

Actions  pending  at  beginning  of  year    262 
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Year 
1938 

Actions  begun  during  year    127 

Actions  terminated  during  year    87 

Actions  pending  at  end  of  year    302 

Damages  claimed  in  actions  pending  at  beginning  of  year   $8,019,766. 

Damages  claimed  in  actions  begun    $5,980,623. 

Damages  claimed  in  actions  terminated    $11,660,183. 

Damages  claimed  in  actions  pending  at  end  of  year   §4,240,424. 

Total  amount  recovered  in  all  actions  tried  and  settled   $746,622. 

Percentage  of  recovery    6.4% 

Damages  claimed  in  affirmative  actions  terminated    $20,712. 

Damages  recovered  in  affirmative  actions  terminated    $4,623. 

Percentage  of  recovery  in  affirmative  actions   22% 

FRANCHISE  DIVISION 

Appeals  argued    10 

Actions  tried  in  Court    1 

Miscellaneous  hearings    26 

Hearings  before  Public  Service  Commission    96 

Hearings  before  Transit  Commission    39 

Motions  argued  or  submitted    19 

Briefs  prepared    30 

Pleadings  and  motion  papers  prepared    27 

Opinions  prepared    58 

Letters  prepared    855 

Franchise  contracts  approved    29 

Agreements  and  other  instruments  drafted  or  approved    101 

Records  on  appeal  prepared    2 

Legislative  bills  drafted  or  revised    2 

Actions  pending  at  beginning  of  year    45 

Actions  begun  during  year    22 

Actions  terminated  during  year    28 

Actions  pending  at  end  of  year    39 

DIVISION  OF  GENERAL  LITIGATION 

Appeals  argued    81 

Actions  tried  in  Court    35 

Miscellaneous  hearings    158 

Motions  argued  or  submitted    700 

Briefs  prepared    549 

Pleadings  and  motion  papers  prepared    1,124 

Opinions  prepared   1,306 

Letters  prepared    796 

Legislative  bills  drafted  or  revised    1 

Bonds  and  other  instruments  drafted  or  approved    14,914 

Prevailing  rate  of  wage  cases — held  pending  outcome  of  test 

cases    458 

Actions  and  proceedings  pending  at  beginning  of  year    371 

Actions  and  proceedings  begun  during  year    626 
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1938 

Actions  and  proceedings  terminated  during  year    567 

Actions  and  proceedings  pending  at  end  of  year    430 

Damages  claimed  in  actions  pending  at  beginning  of  year   $2,143,545. 

Damages  claimed  in  actions  begun    $182,586. 

Damages  claimed  in  actions  terminated    $1,446,011. 

Damages  claimed  in  actions  pending  at  end  of  year    $880,120. 

Total  amount  recovered  in  all  actions  tried  and  settled    $113,653. 

Percentage  of  recovery    7.8% 

LEGISLATIVE  DIVISION 

State  Legislature: 

Bills  introduced  in  Senate    2,029 

Bills  reprinted  in  Senate    448 

Bills  introduced  in  Assembly    2,424 

Bills  reprinted  in  Assembly    635 

Bills  introduced  in  both  branches    4,453 

Bills  reprinted  in  both  branches    1,083 

Bills  considered — Total    5,536 

Bills  passed  by  both  branches    1,064 

Bills  approved  by  Governor  which  became  laws    741 

Bills  vetoed  by  Governor    320 

Bills  recalled  from  Governor    4 

Special  City  Bills  introduced    21 

Special  City  Bills  passed  by  both  branches    11 

Special  City  Bills  approved  by  Governor  which  became  laws  ...  8 

Special  City  Bills  vetoed  by  Governor    3 

Local  Legislature : 

Bills  introduced  in  Council    400 

Bills  reprinted  in  Council    26 

Bills  considered  in  Council    426 

Bills  passed  by  Council    121 

Reconsidered  by  Council    1 

Referred  to  Board  of  Estimate    63 

Approved  by  Board  of  Estimate    32 

Disapproved  by  Board  of  Estimate    9 

Returned  by  Board  of  Estimate  without  action    2 

Returned  by  Board  of  Estimate  with  recommendation 

for  amendment    1 

Not  acted  upon  by  Board  of  Estimate    19 

Referred  directly  to  Mayor    S3 

Approved  by  Mayor    42 

Vetoed  by  Mayor   11 

Referred  to  Mayor  after  return  by  Board  of  Estimate  with- 
out action    2 

Approved  by  Mayor    1 

Vetoed  by  Mayor    1 

Referred  to  Mayor  after  approval  of  Board  of  Estimate  ...  30 

Approved  by  Mayor    28 

Vetoed  by  Mayor    2 

Bills  referred  to  Mayor — Total    85 

Bills  approved  by  Mayor  which  became  local  laws — Total   71 
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Year 
1938 


Bills  vetoed  by  Mayor— Total    14 

Bills  repassed  by  Council  over  Mayor's  veto    1 

Bills  which  became  local  laws — Total    72 

Constitutional  Convention : 

Propositions  introduced    694 

Propositions  reprinted    209 

Propositions  considered    903 

Propositions  passed  by  Convention    57 

Questions  submitted  to  the  people    9 

Approved  at  General  Election    6 

Disapproved  at  General  Election    3 

(49  propositions  and  part  of  a  fiftieth  proposition  were 
included  in  one  question  submitted  to  the  people 
and  approved  at  General  Election) 

Communications  and  Miscellaneous  Data: 

Briefs — assisted  in  preparation    13 

Constitutional  amendments  prepared    3 

Legislative  bills  drafted  or  revised    51 

Letters  prepared    380 

Memoranda  and  reports  prepared    440 

Opinions  checked    425 

Opinions  prepared  or  revised    216 

Proposed  local  laws  drafted,  revised  or  checked    133 

Resolutions  prepared    5 

Rules  and  regulations  prepared  for  monthly  publication    195 

Miscellaneous  papers  prepared    195 

DIVISION  OF  PENALTIES 

Briefs  prepared    361 

Opinions  prepared    39 

Lis  pendens  filed    575 

Judgments  entered  in  favor  of  the  City  in  the  Municipal  Courts  62 
Amount  of  judgments  entered  in  favor  of  the  City  in  the 

Municipal  Courts    $1,172. 

Municipal  Term  fines  paid    $3,617. 

Penalty  actions  settled    $19,882. 

Collected  on  disbursements  on  unsafe  buildings    $7,953. 

Moneys  collected  on  behalf  of  the  Department  of  Welfare  re 

paternity  cases    $7,219. 

Moneys  collected  for  the  Family  Court    $6,049. 

Total  collected  through  the  Bureau  of  Penalties    $41,690. 

Claims  pending  at  beginning  of  year    1,534 

Claims  received  during  year    4,147 

Claims  disposed  of  during  year    4,452 

Claims  pending  at  end  of  year    1,229 

Actions  and  proceedings  pending  at  beginning  of  year    1,118 

Actions  and  proceedings  begun  during  year    10,723 

Actions  and  proceedings  terminated  during  year    10,460 

Actions  and  proceedings  pending  at  end  of  year    1,381 
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DIVISION  OF  RAILROAD  CONSTRUCTION  LITIGATION 


Actions  tried  in  Court    10 

Miscellaneous  hearings    1 

Motions  argued  or  submitted    28 

Briefs  prepared    62 

Pleadings  and  motion  papers  prepared    38 

Opinions  prepared    33 

Other  legal  papers  prepared    395 

Actions  pending  at  beginning  of  year    305 

Actions  begun  during  year      17 

Actions  terminated  during  year    36 

Actions  pending  at  end  of  year    286 

Damages  claimed  in  actions  pending  at  beginning  of  year   $7,394,575. 

Damages  claimed  in  actions  begun    $1,833,921. 

Damages  claimed  in  actions  terminated    $5,393,819. 

Damages  claimed  in  actions  pending  at  end  of  year    $3,834,677. 

Total  amount  recovered  in  all  actions  tried  and  settled    $732,890. 

Percentage  of  recovery    13.5% 


REAL  ESTATE  DIVISION 
(Title  Examinations) 

Actions  tried  in  Court    28 

Actions  before  Referees    44 

Miscellaneous  hearings    361 

Motions  argued  or  submitted    1,910 

Briefs  prepared    43 

Pleadings  and  other  court  papers  prepared    184 

Letters  prepared    4,918 

Conveyances  drawn    25 

Titles  closed    69 

Abstracts  of  title  prepared    6,348 

Titles  in  proceedings  certified    29,948 

Title  examinations  (complete)    258 

Instruments  approved    1,352 

Orders  entered    164 

Orders  approved    1,274 

Depositions    27 

Legislative  bills  drafted    8 

Leases,  releases,  satisfactions,  assignments  of  mortgages,  agree- 
ments drafted    76 

Leases  approved    218 

Requisitions  received    306 

Short  period  searches — completed    16,357 

Mortgage  foreclosure  examinations — completed    1 

Tax  lien  foreclosure  examinations — completed    36 

Slum  clearance  examinations — completed    324 

Mortgage  foreclosure  actions — completed    36 

Tenement  House  Repair  Lien  examinations    22 
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DIVISION  OF  TAXES 

Year 
1938 

Appeals  argued    34 

Tax  certiorari  proceedings  tried  in  Court    211 

Motions  argued  or  submitted   2,181 

Briefs  prepared    692 

Returns  prepared    2,145 

Opinions  prepared    1,529 

Reports  as  to  legislative  bills    65 

Tax  certiorari — R.E. — pending  at  beginning  of  year    37,526 

Tax  certiorari — R.E. — begun  during  year    6,568 

Tax  certiorari — R.E. — terminated  during  year    4,230 

Tax  certiorari — R.E. — pending  at  end  of  year    39,864 

Assessments  involved  in  all  proceedings  terminated  during  year  $2,965,927,306. 

Reductions  in  assessments  obtained  or  allowed    $83,517,676. 

Percentage  of  reductions  of  assessments    2.82% 

DIVISION  OF  TORT  LITIGATION 

(Manhattan — Bronx — Brooklyn — Richmond — Queens 
and  Independent  Subway  System) 

Appeals  argfued    16 

Actions  tried  in  Court    1,790 

Motions  argued  or  submitted    1,313 

Briefs  prepared    645 

Pleadings  and  motion  papers  prepared    4,552 

Opinions  prepared    1,873 

Letters  prepared    4,184 

Property  Clerk  cases  disposed  of    41 

Reports  of  accidents  received  and  read  from  City  departments  ...  49,515 

Oral  examinations  of  claimants    2,698 

Actions  begun  during  year    1,966 

Actions  terminated  during  year    3,210 

Claims  barred  by  Statute  of  Limitations    976 

Total  claims  and  actions  disposed  of    4,193 

Damages  claimed  in  claims  disposed  of    $3,910,678. 

Damages  claimed  in  actions  begun    $13,885,941. 

Damages  claimed  in  actions  terminated    $49,889,937. 

Total  amount  claimed  in  claims  and  actions  disposed  of    $53,828,215. 

Total  amount  recovered  in  all  actions  tried  and  settled    $805,481. 

Actions  reversed    $89,001. 

Percentage  of  recovery    1.3% 

TRANSIT  DIVISION 

Appeals  argued    2 

Actions  tried  in  Court    2 

Actions  before  Referees  or  Masters    2 

Miscellaneous  hearings    38 

Hearings  before  Public  Service  Commission    2 

Hearings  before  Transit  Commission    2 

Motions  argued  or  submitted    2 

Briefs  prepared    12 


95 


Year 
1938 


Pleadings  and  motion  papers  prepared    16 

Opinions  prepared    5 

Letters  prepared    58 

Agreements  and  other  instruments  prepared    5 

Records  on  appeal  prepared    1 

Legislative  bills  drafted  or  revised    3 

Actions  pending  at  end  of  year    3 


DIVISION  OF  WATER  SUPPLY 


Appeals  argued    3 

Actions  tried  in  Court    1 

Certiorari  hearings  before  Referees    106 

Miscellaneous  hearings    48 

Hearings  before  Water  Power  and  Control  Commission   44 

Motions  argued  or  submitted    70 

Briefs  prepared    79 

Pleadings  and  motion  papers  prepared    Ill 

Other  legal  papers  drafted  or  approved    731 

Condemnation  Commissions  organized    8 

Damage  parcels  presented  to  Commissions    429 

Commission  reports  prepared    15 

Legislative  bills  examined    30 

Legislative  bills  prepared    32 

Titles  examined    351 

Actions  and  special  proceedings  pending  at  beginning  of  year....  212 

Actions  and  special  proceedings  Ijegun  during  year    13 

Actions  and  special  proceedings  terminated  during  year    138 

Actions  and  special  proceedings  pending  at  end  of  year    87 


WORKMEN'S  COMPENSATION  DIVISION 

Number  of  Claims  Filed    10,081 

Hearings  Before  Industrial  Board    10.771 

Cases  Closed  (not  including  those  at  Informal  Hearings)    4,534 

Physical  Examinations    5,651 

Disability  and  Death  Payments  During  1938: 

Disability        Death         Total  % 

Accidents  prior  to  Jan.  1,  1934  .  $41,961.42   $126,136.42   $168,097.84  20.89 

Accidents  during  1934                 23,630.48      12,359.01      35,989.49  4.47 

Accidents  during  1935                 38,096.86      12,787.75      50,884.61  6.32 

Accidents  during  1936                126,855.64      10,177.04     137,032.68  17.00 

Accidents  during  1937               238,171.72        7,205.90     245,377.62  30.49 

Accidents  during  1938                163,510.56        3,919.66     167,430.22  20.83 


Total  Disability  and  Death 

Payments   $632,226.68   $172,585.78  $804,812.46  100.00 

General  Contribution  to  State  Labor  Department   38,358.64 

Total  Compensation  Costs    $843.171.10   
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ANALYSIS  OF  MEDICAL  PAYMENTS  Year 

1938 

Doctors  and  Hospitals  of  Claimants'  Selection    $116,970.60 

Panel  Specialists    23,578.00 

Specialists  Testimony    3,691.00 

Stenographers,  Labor  Board  Transcripts    2,608.06 

Reimbursements  to  Claimants  for  carfares,  etc   17,801.47 

Surgical  Appliances    2,614.45 

Medical  Supplies    159.89 

Medical  Office  Equipment    143.62 

Doctors'  Salaries    8,833.25 


Total    $176,400.34 


DISTRIBUTION  OF  COMPENSATION  PAYMENTS 

Board  of  Water  Supply    $2,339.09 

Borough  President,  Bronx    9,664.68 

Borough  President,  Brooklyn    23,025.40 

Borough  President,  Manhattan    36,111.66 

Borough  President,  Queens    18,200.46 

Borough  President,  Richmond    7,102.49 

Bronx  Parkway  Commission    450.06 

City  Magistrates  Court    540.02 

Correction    8.578.27 

Docks    13,453.74 

♦Education    26,473.43 

E.  R.  B   923.14 

Finance    623.10 

Fire    8.362.47 

Health    2,291.13 

*Henry  Hudson  Parkway     

Hospitals    118.019.25 

Parks    50.398.24 

Plant  and  Structures    50,956.50 

Police    6,044.31 

Public  Markets    338  90 

Public  Welfare    879.77 

Public  Works    6,864.09 

Purchase    3.412.85 

Sanitation    358,581.86 

Sheriff  Bronx  County    2,333.02 

♦Transportation    6.465.15 

W.  S.  G.  &  E   42,379.58 


$804,812.46 


*Paid  out  of  respective  departments  budgetary  appropriation. 
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RECAPITULATION 


Total  Compensation  Benefits  Paid  in  1938    $804,812.46  82% 

Total  Medical  Payments  Made  in  1938    176,400.34  18% 


Total    $981,212.80  100% 


Administration  Expenses   (General  Contribution  to 

State  Labor  Department)    $38,358.64 

Total  Compensation  Payments  for  1938  Cases    167,430.22  53% 

Total  Medical  Disbursements  for  1938  Services    148,635.20  47% 


$316,065.42  100% 


CLERICAL  DIVISION 

New  Actions  and  Proceedings  entered  in  Registers    11.403 

Total  Bills  of  Costs  taxed    926 

Number  of  City's  Bills    596 

Amount  of  City's  Bills    $49,168.36 

Number  of  Bills  against  the  City    330 

Amount  of  Bills  against  the  City    $64,464.50 

Amount  deducted  from  Bills  of  Costs  against  the  City  on 

Taxation    $9,444.43 

Court  Orders  entered    2,984 

Judgments  in  favor  of  City  entered    875 

Amount  of  Judgments  in  favor  of  City    $181,949.22 

Judgments  entered  against  the  City    1.163 

Amount  of  Judgments  entered  against  the  City    $3,409,218.48 

City  appeals  prepared,  compared  and  printed    204 

Cases  on  Appeal  in  which  City  was  respondent  compared  and 

waiver  signed    244 

Vouchers  audited  and  certified  for  payment    1,334 

Communications  received  (exclusive  of  correspondence  in  liti- 
gated matters)    25,785 

Communications  sent  out    23,623 

Pages  of  communications  sent  out    30,369 

Papers  served  by  Process  Servers  and  Messengers    34,754 

Total  number  of  letters  mailed  during  the  year    53,031 


These  figures  do  not  include  clerical  items  handled  by  the 
Bureau  of  Penalties  or  the  Brooklyn  Office. 


CASHIER'S  REPORT 
Moneys  Received  1938 


Amount 

Exclusive 

of  Interest 

Interest 

Costs 

Total 

Main  Office   

$259,387.26 

$1,383.93 

$12,919.70 

$273,690.89 

Brooklyn   

38.00 

38.00 

Personal  Tax   

39.91 

26.90 

16.65 

83.46 

Street  Opening   

420.55 

400.87 

821.42 

Penalties   

25,557.78 

16,132.47 

41,690.25 

$285,405.50 

$1,410.83 

$29,507.69 

$316,324.02 
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PAYMENTS  MADE  FROM  EACH  APPROPRIATION 
DURING  YEAR 


The  following  Statement  of  Disbursements  includes  all  bills 
certified  for  payment  up  to  December  31st,  1938. 


Amount 

Net  Amount  of 

Disbursed  to 

Appropriation 

and  Including 

Unexpended 

Title  of  Appropriation 

for  1938 

Dec.  31, 1938 

Balance 

Salaries  Regular  Employees  .... 

&^   lie  '3'71 

$l,ll0,j/l.ZZ 

<H   1  1  C  11  0  f^O 

$l,115,olo.yo 

Salaries  Temporary  Employees 

1 A  "j^n  nn 
14,o0U.UU 

nsi 

Fees  of  Process  Servers  

DUU.Ul/ 

1  J.oU 

Fees  of  Experts   

lOT  nr\A  Art 

1  -J -3  -711  A/: 

10"?  AQQ  C/1 

Fees  for  Steno.  Minutes   

ic  t^nn  f\f\ 

77  oQo  ^:c: 

Fees  for  Special  Counsel   

1.00 

1.00 

1  9  1 cri 

1  ^  nnn  nn 

1 A  0^7  77 

49  9^ 

1  nnn  nn 

o  noo  Q1 

17  17 

Equipment   

19,400.00 

16,351.20 

3,048.80 

Repairs  and  Replacements 

900.00 

854.98 

45.02 

Carfare   

11,500.00 

10,958.85 

541.15 

Telephone  Service   

15,000.00 

14,000.47 

999.53 

Telegraph,  Cable  and  Messenger 

Service   

200.00 

147.32 

52.68 

General  Plant  Service   

74,000.00 

64,147.08 

9,852.92 

Contingencies   

5,100.00 

5,100.00 

Printing,  Stationery,  etc  

96,300.00 

93,600.65 

2,699.35 

Salaries  of  Temporary  Employ- 

ees— Parkways  Force   

22,350.00 

21,511.56 

838.44 

Expenses — Parkways   

10,000.00 

4,908.38 

5,091.62 

$1,780,482.22 

$1,549,147.80 

$231,334.42 

Street  Openings 

♦Salaries  Regular  Employees  .... 

$408,444.87 

$385,000.25 

$23,444.72 

Salaries  Temporary   Employees  124,800.00 

121,192.08 

3,607.92 

*15%  of  salaries  is  charged  to  Tax  Levy  Funds; 
85%  to  Street  and  Park  Opening  Funds. 


100 


The  following  payments  were  also  made  from  appropriations 
for  former  years : 

Appropriations  for  1937 


Balance 
Unex- 
pended 


Net  Disbursed 
Appropria-     During  Previously 
 tion  1938  Disbursed 

Fees  of  Experts                     $143,495.41  |21,176.55  $122,168.86 

Fees  of  Stenographers' 

Minutes                                14,961.70  1,240.79  13,720.91 

Fees  of  Spec.  Counsel               5,000.00  775.00  3,999.96 

Meal  Money                            14,618.23  65.90  14,199.85 

Office  Supplies                         2,200.00  .26  2,199.30 

Equipment                               15,500.00  1,261.69  14,205.97 

Repairs  and  Replacements           1,050.00  42.09  996.73 

Carfare                                   10,500.00  8.50  10,483.81 

Telephone  Service                      13,000.00  3,779.76  8,612.68 

General  Plant  Service               57,381.77  589.21  56,748.32 

Printing,  Stationery  and 

Supplies                                99,019.25  24,019.25  75,000.00 

$376,726.36  $52,959.00  $322,336.36 

a;           =;  ;            —  i  = 

Appropriations  for  1936 

Fees  of  Experts   _  $92,472.57  $540.00  $91,916.ir 

Appropriations  for  1934 

Fees  of  Experts                      $54,778.86  $1,417.12  $53,361.74 


$150.00 


225.04 
352.48 
.44 
32.34 
11.18 
7.69 
607.59 
44.24 


$1,430.90 


$16.46 


PERSONNEL  AND  SALARIES 

Recapitulation  of  Payroll  in  Force  at  End  of  Year 
Payroll  Authorized  by  Board  of  Estimate  and  Apportionment 

Number  and  Salaries  Authorized 

December  31,  1937         December  31,  1938 
Number       Salaries       Number  Salaries 

Regular  Employees  (Tax  Levy) 


Main  Office                           337        $962,840.00  340  $982,380.00 

Brooklyn  Office                         36          101,130.00  34  92,870.00 

Bureau  of  Penalties                   26           85,940.00  29  95,580.00 

399      $1,149,912.00  403  $1,170,830.00 

(Tax  Levy)  Code  122 

Main  Office                              3          $14,240.00  3  $14,360.00 

Special  Process  Servers 
Main  Office  and  Bureau  of 

Penalties                             1             $900.00  1  $500.00 

Temporary  Employees  (Parkway  Force) 

Main  Office      28  $44,700.00 
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December  31,  1937  December  31,  1938 
Number       Salaries       Number  Salaries 


Regular  Employees  (Street  Openings) 

Manhattan  Office                     102        $255,396.00        106  $264,900.00 

Brooklyn  Branch  Office              32            83,710.00         32  81,295.00 

Queens  Branch  Office                18           49,110.00         24  61,230.00 

Total                               152        $388,216.00        162  $407,425.00 

Temporary  Employees  (Street  Openings) 

Manhattan  Office                      39         $65,400.00         40  $68,280.00 

Brooklyn  Branch  Office              16           28,800.00         16  28,800.00 

Queens  Branch  Office                17           30,600.00         16  27,720.00 

Total                                 72        $124,800.00         72  $124,800.00 

Total  Authorized  Force..    640      $1,688,868.00       669  $1,762,615.00 

Actual  Payroll  on  Annual  Basis  as  of 
December  31,  1937  and  December  31,  1938 
Actual  Number  of  Regular  Employees  (Tax  Levy)  Code  120  TS 

Main  Office                            322        $922,050.00       333  $952,440.00 

Brooklyn  Office                        34           93,490.00         32  86,230.00 

Bureau  of  Penalties                   26           85,940.00         29  95,580.00 

Total                               382      $1,101,480.00       394  $1,134,250.00 

(Tax  Levy)  Code  122 

Main  Office                              3          $14,240.00          3  $14,360.00 

Actual  Number  of  Special  Process  Servers 
Main  Office  and  Bureau  of 

Penalties                             1             $899.95           1  $500.00 

Temporary  Employees  (Parkivay  Force) 

Main  Office                                                               26  $42,300.00 

Bureau  of  Street  Openings 

Manhattan  Office                     100        $234,996.00         96  $239,740.00 

Brooklyn  Branch  Office              30            80,950.00         32  80,695.00 

Queens  Branch  Office                18           49,110.00         24  61,230.00 

Total                               148        $365,056.00        152  $381,665.00 

Temporary  Employees  (Street  Openings) 

Manhattan  Office                      38          $63,600.00         38  $63,840,00 

Brooklyn  Branch  Office              16           28,800.00         16  28,800.00 

Queens  Branch  Office                17           30,600.00         16  30,480.00 

Total                                 71        $123,000.00         70  $123,120.00 

Total  Actual  Force            618      $1,613,156.91        646  $1,696,195.00 
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